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STATEMENT OF FACTS

EIGuP plc (“CLAIMANT”) is a major producer of palm oil and palm kernel oil, located in Mediterraneo.
JAJA Biofuel Ltd (“RESPONDENT”) is a corporation that specialises in the production of biofuel, based in
Equatoriana, where environmental considerations dominate the public discourse and thus also form a

very important part of RESPONDENT s business philosophy.

On 28 March 2020, Ms Bupati, the Head of Purchasing for RESPONDENT, and Mr Chandra, CLAIMANT’s
COO, met at the Palm Oil Summit in Mediterraneo (“the Summit”). There, they started negotiations
on a business deal that initially had high stakes for both sides: after CLAIMANT had lost its largest
customer, it had available capacities for the sale of 2/3 of its annual production of RSPO-certified palm
oil. For RESPONDENT, on the other hand, RSPO certification was absolutely crucial. A close monitoring
of the origin of the palm fruit was required to adhere to the strict environmental standards for the
production of biofuel from palm oil, particularly given the destruction of rainforests associated with
palm fruit plantations. During their discussions at the Summit, the parties quickly agreed on the
financial aspects, yet Ms Bupati would have to come back to Mr Chandra at a later point in time to
discuss with the management this sensitive issue of palm oil and further issues. It was, however, made
clear from the start that should a contract be concluded at a later stage, this would be under the choice
of Mediterranean law, including the United Nations Convention on Contracts for the International Sale

of Goods (“CISG”).

On 1 April 2020, Ms Bupati sent an email to Mr Chandra, in which she reconfirmed her interest in the
purchase of the RSPO-certified palm oil as discussed before. Yet, she raised further issues that needed
to be resolved before RESPONDENT would be able to contract. While RESPONDENT was initially opposed
to dispute settlement by arbitration in general due to the hostile climate towards arbitration in
Equatoriana, it would have been willing to accept this method of dispute resolution, given the massive
importance that CLAIMANT attached to it. However, this could only be achieved under the strict
conditions of extensive transparency and of proceedings under the aegis of a non-commodity institution

which was yet to be chosen jointly, as Ms Bupati clearly set out in her aforementioned email.

When Mr Chandra’s assistant, Mr Rain, then sent a draft of the contractual documents on 9 April 2020,
he did not address any of the concerns that Ms Bupati had previously raised. Her assistant, Ms
Fauconnier, thus replied on 3 May 2020 and enquired about the several issues that had not been agreed
upon. In order to shed light on these open issues, Mr Rain and Ms Fauconnier then talked on the phone

in early May 2020. However, given the importance of the contract, Ms Fauconnier understandably could
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not agree to all the proposed terms immediately and communicated clearly that she would require a

legal assessment of the terms from RESPONDENT’s lawyers.

As the RSPO certification had always been one of the cornerstones of the negotiations with CLAIMANT
it was particularly shocking for RESPONDENT to find out via a documentary released in Equatoriana that
there had been severe fraudulent activities concerning RSPO certificates in CLAIMANT’s management
and supply chain. This naturally broke RESPONDENT’s trust in CLAIMANT’s sustainability policy and
made CLAIMANT inacceptable as a contracting partner for RESPONDENT - also in the eye of the
Equatorinean public. Ms Lever, RESPONDENT’s CEO, was thus left with no other choice than to
immediately end all contractual negotiations with CLAIMANT. She also terminated any contractual
relationship that might have arisen, acting in utmost caution - as it would show later: correctly, since
CLAIMANT went on to misconstrue the parties’ negotiations as a contract conclusion. In fact, they had

never come to a definitive result due to the dissent on material aspects.

In the following, CLAIMANT failed to see the importance that RESPONDENT had always attached to the
environmental aspects reflected in its contractual proposals. Not only did it allege the existence of a
contract to which RESPONDENT never consented, but it also claimed that this egregious scandal caused

by its own employees would not justify a termination of the supposed contract.

Although CLAIMANT’s requests were totally unfounded, RESPONDENT even tried to reach an amicable
solution to this dispute by submitting to mediation under the Asian International Arbitration Centre
(“AIAC”), which failed to achieve satisfactory results. CLAIMANT then dragged RESPONDENT into
proceedings to which it had never consented by submitting the Notice of Arbitration (“NoA”) to the
ATAC on 15 July 2021. RESPONDENT subsequently submitted its Response to the Notice of Arbitration
(“RNoA”) on 14 August 2021, in which it had to dispute the jurisdiction of the arbitral tribunal (“the

Tribunal”) due to the lack of a valid arbitration agreement.
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SUMMARY OF ARGUMENTS

I. The parties chose Mediterranean law, including the CISG, to govern their entire dispute

During their negotiations, the parties subjected the conclusion of any putative contract to
Mediterranean law. This choice also extends to any alleged arbitration clause therein. As the present
dispute revolves around the formation of a contract for the international sale of goods, the formation of
any alleged contract is governed by the CISG. The CISG also applies to the conclusion of any arbitration

agreement contained in such sales contracts.
I1. The Tribunal has no jurisdiction

The parties did not agree on arbitration because CLAIMANT was unwilling to respect RESPONDENT’s
requirements for transparency and for a jointly selected institution. Even if the Tribunal finds otherwise,

any arbitration agreement would be formally invalid.
III. Any award in this dispute will be annulled and unenforceable

Absent a valid arbitration agreement, Danubian state courts will annul any award rendered in the

present proceedings. Equally, other jurisdictions will refuse enforcement of such an award.
IV. The parties did not enter into a valid contract

As the parties never finalised their contractual negotiations, they did not conclude a contract. The only
valid offer was made on 9 April 2020, which RESPONDENT did not accept. Further, any practice
developed between CLAIMANT and Southern Commodities does not bind RESPONDENT and cannot
constitute a basis for acceptance. Despite continuing negotiations after 3 May 2020, the parties did not

reach any agreement on the outstanding contractual terms.
V. The parties did not agree on the incorporation of CLAIMANT's General Conditions of Sale

Since the parties remained at the stage of contractual negotiations, CLAIMANT’s GCoS cannot be
incorporated in a non-existing contract. Irrespective, the incorporation of the GCoS fails because
CLAIMANT never transmitted the GCoS, and RESPONDENT never consented to their inclusion. In any
event, CLAIMANT cannot substitute the required transmission by incorrectly asserting Ms Bupati’s

knowledge of the current version of CLAIMANT’s GCoS.
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I. The parties chose Mediterranean law, including the CISG, to govern

their entire dispute

As this dispute revolves around the valid conclusion of a contract between the parties, RESPONDENT will
first demonstrate that the parties subjected any putative sales contract to Mediterranean law (A.). This
choice also extends to the formation of any arbitration clause contained therein (B.). Mediterraneo is a

contracting state of the CISG. Consequently, the entire dispute is governed by the CISG (C.).
A. The CISG governs the substantive aspects of any alleged sales contract

It is a fundamental principle of private international law that parties are free to determine the law
applicable to their contracts [Art 2 Hague Principles; Art 35(1) 2018 AIAC Rules; Lurger/Melcher
$ 1/74; Merrett § 33-008). It is undisputed that, in the present case, CLAIMANT and RESPONDENT chose
Mediterranean law as the law governing their alleged contract. This choice also extends to their
negotiations [ PO2 p 52 § 33]. CLAIMANT erroneously applied the UNIDROIT Principles of International
Commercial Contracts (“PICC”) [M{fC §§ 51-52], Mediterraneo’s non-harmonised contract law [ PO1
P47 $ II1(3)]. It is uncontested that the applicable law is the CISG [PO2 p 52 § 33], where issues within
its scope of application are concerned. As contract formation is governed by the CISG [Art 4 CISG], the
PICC are superseded within CISG’s scope of application [ Ferrari I Art 1 § 63). Furthermore, CLAIMANT
for no apparent reason applies Turkish law on contract formation [M/C p 27 § 50]. Not only is there no
visible connection to Turkey in the present case, but the CISG as uniform law also overrules any national

provisions on contract formation [ UNCITRAL Digest p 24; Djordjevic p 64 § 6.

B. Mediterranean law governs the formation of any alleged arbitration

agreement

To determine the law applicable to the formation of any arbitration agreement, the Tribunal must apply
Arts V(1)(a) NYC and 34(2)(a)(i) ML as conflict-of-laws rules (1.). In accordance with these provisions,
the parties chose Mediterranean law and thereby the law governing the formation of any arbitration

agreement (2.). Even in absence of such a choice, the law of Mediterraneo would be applicable (3.).
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1. The applicable conflict-of-laws rules are Arts V(1)(a) NYC and 34(2)(a)(i)
ML

Danubian state courts — as the courts at the place of arbitration — have exclusive jurisdiction concerning
setting-aside proceedings regarding any award rendered in the present case [Lew et al p 664; Moses
P 216; Hendel et al p 189; Born I p 3422]. To assess the existence of arbitration agreements, Danubian
courts consistently apply the conflict-of-laws rules contained in Arts V(1)(a) NYC and 34(2)(a)(i) ML
[PO2 p 52 § 32]. The Tribunal is obliged to render an enforceable award not tainted by grounds for
annulment [R 1.5 2021 AIAC Rules; Platte p 308]. Consequently, it should follow the case law of
Danubian courts and apply these provisions to avoid diverging decisions on the existence of an
arbitration agreement [Lew et al p 279; Horvath p 136; Koller I § 3/54; Insurance Case; Transformer

Case; BCY Case; BNA Case; Dicey etal § 16-014; Gottwald § 18.22; Mace Flower Case § 51].

Arts V(1)(a) NYC and 34(2)(a)(i) ML show that the parties are free to choose the law applicable to any
arbitration clause. Moreover, party autonomy is universally recognised as a general principle of
international arbitration [Ringring Case; Yang p 742; Poudret/Besson § 296; Balthasar p 12 ; Born I
p 525 Geimer §3786; Epping p44 et seq; Lachmann p 75 cf Seraglini/Ortscheidt §578;
Lionnet/Lionnet p 169; Wilske/Fox Art V(1)(a) § 111; Transformer Case]. Although RESPONDENT
submits that the parties never agreed on arbitration at all, the Tribunal must determine this by applying
the law that was presumptively chosen [Dicey et al § 16-07 et seq; Gulf Case; Bantekas p 2; Wilske/Fox

Art IT § 233; Schmidt-Ahrendts/Héttler p 273).
2. The parties chose the law of Mediterraneo

RESPONDENT will demonstrate that the parties chose Mediterranean law for their negotiations and the
eventual formation of a contract. Such choice extends to the formation of an arbitration clause contained
therein (a.). In contrast, CLAIMANT can neither rely on a choice of law stipulated in its GCoS (b.), nor an

alleged choice of Danubia as a seat (c.) or a supposed “ validation principle” (d.).
a. The parties’ choice of law dictates the formation rules for the arbitration agreement

CLAIMANT submits that it suggested Danubian law as the law applicable to any potential arbitration
agreement [MfC §§ 3, 11]. This, however, is not only factually incorrect, but even contradicted by
CLAIMANT’s own exhibit [ ExA C4 p 17]. The documents on file reveal that CLAIMANT did not mention
Danubian law at any point during the contractual negotiations. Consequently, RESPONDENT could not

possibly have acquiesced to this alleged term. Irrespective, it is a general principle of private law that
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silence does not amount to an acceptance in the absence of special circumstances [Art 2.1.6(1) PICC;
Art 18(1) CISG; Rummel § 27; Plastic Chips Case; Magnus I Art 18 § 12; Chen-Wishart § 4-087;
Felthouse Case]. CLAIMANT failed to substantiate any such circumstances; neither can they be derived

from the facts of the case [PO2 p 53 § 37].

Rather, CLAIMANT requested from RESPONDENT at the Summit that their negotiations and any future
commercial relationship should be subject to Mediterranean law [Exh C2 p 12; cf Redfern/Hunter
$ 3.198; Stiirner/Wendelstein p 477]. RESPONDENT’s representative, Ms Bupati, acknowledged that
request in her email on 1 April 2020 [ ExA C2 p 12]. On 9 April, CLAIMANT confirmed this choice, stating
that any contract “ was to be governed by the law of Mediterraneo” [Exh C4 p 17; cf Exh C2 p 12; MfC
§16].

Contrary to CLAIMANT’s submissions [MfC § 32|, there is no reason to interpret this choice of
Mediterranean law restrictively, so as to exclude an arbitration clause [Bantekas p 2; Czernich p 773;
Lew et al p 107]. It is well established that, if parties have chosen the law applicable to a contract, such
a choice would also extend to the arbitration clause [Austria: 7ransformer Case; Cyprus Case; England
& Wales: Enka Case; Kabab-Ji Case; Arsanovia Case; Channel Tunnel Case; Germany: Peanut Oil Case;
Broker Case; Hong Kong: OCBC Case; Klockner Case; India: NTPC Case; Imax Case; Mainland China:
Hemofarm Case; Singapore: BNA Case; BCY Case; Literature: Sabharwal § 2.25; Czernich p 774;
Redfern/Hunter § 3.12; Moses p 77]. This approach best reflects the parties’ intention, as it avoids
complexities and legal uncertainty [ Enka Case; Redfern/Hunter § 3.12; Bantekas p 2; Tung et al p 141;

Scherer/Jensen p 180; Kahler Case].

This was aptly illustrated by the UK Supreme Court (“UKSC”) in the £nka Caseby the example of multi-
tier dispute resolution clauses: Such clauses frequently require parties to undertake multiple steps —
such as mediation, negotiation or expert determination — before initiating arbitral proceedings [ Lopez
de Argumedo Pifieiro p 733; Moses p 52; Chicken Case]. As the UKSC put it, it is virtually impossible to
clearly allocate such intermediate steps to either the commercial terms of a contract or the arbitration
agreement [ Enka Case § 53]. Such a question becomes superfluous if parties make a uniform choice of
law. In the present case, the very dispute resolution clause alleged by CLAIMANT, Art 9 of its GCoS, also

contains a requirement for prior mediation and thus poses exactly the same issue [ ExA R4 p 32].

Furthermore, during the negotiations, CLAIMANT itself made it clear that it would not enter into a
contract without an agreement on arbitration, once more emphasising the nexus between the contract
and the arbitration clause [ Ex/A CI p 10]. This is even more apparent as the arbitration clause on which

CLAIMANT relies forms an integral part of its GCoS and was therefore directly embedded in the
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commercial terms under which it sought to contract [ ExA R4 p 32]. As this highly interrelated contract
cannot reasonably be subjected to different legal frameworks [Bantekas p 5; Ferrari et al p 35; Born II
$ 44; Berger p 318) it must be deduced that the parties chose Mediterranean law to govern their entire

pre-contractual relationship, including the formation of an arbitration agreement contained therein.

b. A choice of law cannot be derived from CLAIMANT’s GCoS as RESPONDENT never

consented to them

According to CLAIMANT, the Tribunal’s jurisdiction is based on an arbitration clause contained in Art 9
of its GCoS, which it now submits was incorporated into a contract [MfC §§ 6, 14, 35]. This clause
comprises both a choice of Danubian law and Danubia as a seat of arbitration [MfC §§ 3, 11-12].
However, RESPONDENT never validly consented to the application of CLAIMANT’s GCoS (§$ 56-59,
105-124). Consequently, CLAIMANT cannot rely on Art 9 of its GCoS for a choice of law. However, even
if its GCoS had been validly incorporated, the parties” express and specific choice of Mediterranean law
would take priority over this subclause [ExA C4 p 17 Exh C2 p 1z
CISG-ACNo 13§ 8; UNCITRAL YB p 81]. Thus, unlike submitted by CLAIMANT [M/C § 12], the parties
did not agree on a seat for any of their disputes. The current proceedings are seated in Danubia for the
sole reason that CLAIMANT initiated them in reliance on Art 9 of its GCoS and alleging Danubia as the

place of arbitration [ NoA p 6].

c. Even if the parties had chosen Danubia as the seat, this would not indicate a choice of

law for the arbitration agreement

Alternatively, even if the parties had agreed on the seat of arbitration, this would not suffice to establish
a choice of the law applicable to the arbitration agreement [Arsanovia Case; Habas Case]. The
separability presumption introduced by CLAIMANT [M/C § 32] does not indicate or even prescribe that
an arbitration agreement is subject to the law of the seat if it differs from the law of the contract [Lew

P 143; Kroll p 179; BCY Case; Hook p 21; Nazzini p 684).

Authorities from numerous jurisdictions have criticised this split approach, with the UKSC going so far
as calling it “artificial” [ Enka Case § 53; BCY Case; Briggs § 14.37; Bermann p 155]. Contrary to what
CLAIMANT argues [MfC § 32], the purpose of the separability presumption is merely to give effect to the
parties’ presumptive intention that their arbitration clause remain effective should the substantive
provisions of their agreement be void or terminated [c¢/ R 20.1 2021 AIAC Rules; Art 16(1) ML; Joseph
$ 4.36; Lew et al p102; Greenberg et al §4.45; BCY Case; Poudret/Besson p 142; Enka Case § 61;

McDonald Eggers § 34-028; Primrose p 146].
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Furthermore, just as in the present case, parties are rarely aware of the separability presumption and of
the highly theoretical possibility of separately choosing the law applicable to an arbitration clause [ 7ung
et al p 142; Plavec I p 69; Kroll p 180; Landolt p 518; Mittermair p 88). Most commonly, parties will not
regard dispute resolution clauses as having any special character, rendering them distinct from the

contract in which they are contained [Mayer p 266; Bantekas p 2-3; Czernich p 772-773].

Rather, parties are likely to intend that their entire contractual relationship, including any arbitration
clause, is subject to the same legal system [ BCY Case; Kahler Case; Cyprus Casel. It cannot be presumed
that parties make a choice based on reasons of which they are unaware. Therefore, the regular intent of
both parties must be that the same law should govern all questions of formation [Landolt p 518;

Redfern/Hunter § 3.12; Merrett § 33-016].
d. No validation principle applies in the present dispute

No “validation principle” is applicable in the present case. First, the so-called “validation principle” is
unknown and contradictory to the applicable conflict-of-laws rules (see §§ 4-5) [Plavec Il p 111;
Glick/Venkatesan p 148). There is no legal basis under which Danubian state courts would apply it in
eventual annulment proceedings [PO2 p 52 § 32]. Again, to avoid diverging decisions on the existence

of an arbitration agreement, the Tribunal should not apply such a principle either.

Second, applying a “validation principle” in the present case would be circular and therefore flawed
reasoning. The underlying assumption of the validation principle is a basic intention of the parties to
validate any arbitration agreement. However, in the present case, the Tribunal would have to first
determine whether the parties ever had such an intention [Koops/Nickel p 720; Plavec I p 84;
Bermann p 161; cf Nazzini p 700]. Furthermore, it would create a fundamental imbalance if CLAIMANT
could arbitrarily choose the most beneficial from a multitude of possibly applicable legal systems for the
benefit of an arbitration agreement’s existence. After all, precisely the existence of an arbitration

agreement is in question [ Schwenzer/Beimel p 53].

3. Absent the parties’ choice, the Tribunal should apply Mediterranean law to
the formation of an arbitration agreement by virtue of R 13.5(a) 2021 AIAC

Rules

Even if the Tribunal finds that the parties did not choose any law for the formation of an arbitration
agreement, the Tribunal should apply Mediterranean law in its discretion. Both parties have agreed to

apply the 2021 AIAC Rules for their jurisdictional dispute [PO1 p 46 § II]. Pursuant to
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R 13.5(a) 2021 AIAC Rules, in absence of a choice by the parties, the Tribunal has authority to
determine the appropriate law for the arbitration agreement; no other fallback provisions such as that

of Art V(1)(a) NYC apply.

RESPONDENT submiits that, in the present dispute, the appropriate law is the law of Mediterraneo as it
was deliberately chosen by the parties for their commercial dealings [ExA C1 p 10 § 13; Exh C4 p 17].
Therefore, the application of Mediterranean law best reflects their joint intention and expectations [ PO2

P 52§ 33]. Apart from this, they could not agree on any other aspect of their relationship.

For the aforementioned reasons, Mediterranean law applies to the formation of any potential arbitration

agreement, irrespective of whether the Tribunal finds a choice of law to have occurred or not.
C. The CISG governs the formation of any arbitration agreement

The parties’ choice of law includes the CISG, an integral part of the Mediterranean legal system (1.). The
CISG has to be applied to the formation of any potential arbitration agreement in dispute. If such
agreements are contained in contracts for the international sale of goods, they are within the sphere of

application of the CISG (2.).
1. The parties’ choice of Mediterranean law entails the CISG

As elaborated above, Mediterranean law governs the formation of any arbitration agreement between
the parties (see §§ 6-11). Mediterraneo, in turn, has ratified the CISG [PO1 p 46 § III(3)]. Thus, the

CISG forms an integral part of Mediterranean contract law.

Choosing the law of a contracting state entails its entire legal order. This includes the CISG, where issues
within its scope of application are concerned. Leading academics [ Ferrari [ Art 6 § 22; Mistelis I § 18;
cf Honnold/Flechtner § 77.1], arbitral awards [ Radio Case; ICAC Case] and jurisprudence in civil and
common law jurisdictions [ Urea Fertiliser Case; Broilers Case; Easom Case; Asante Technologies Casel

equally recognised this. Therefore, any contract formation is governed by the CISG.

Contrary to what CLAIMANT submits on multiple occasions [MfC §§ 6, 35], a choice of the ATAC Rules
does not constitute an exclusion of the CISG. The AIAC Rules are procedural rules of an arbitral
institution [ Caron/Caplan p 2; R 1.1(a) 2021 AIAC Rules; Klétzel p 550) and do not contain substantive
provisions on the formation of contracts. The parties’ choice of institutional rules does not constitute
any statement on the applicable substantive law and thus does not lead to a deselection of or a derogation

from the CISG in any way.
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2. The CISG governs arbitration agreements

CLAIMANT submits that the CISG does not govern arbitration clauses [MfC §§ 30-34]. This is incorrect.
In contracts for the purchase of commodities, dispute resolution clauses are within the CISG’s sphere
of application [Arts 1-3 CISG] as they are integral provisions of such sales contracts. With regard to
such arbitration clauses, legal issues within the scope of the Convention [Arts 4-5 CISG] are exclusively
governed by it unless parties have excluded the CISG [Art 6 CISG]. Chiefly, among those issues covered

by the Convention is contract formation [Arts 14-24 CISG].

CLAIMANT’s assertion that the application of the CISG is “unrequired for’ [MfC § 4] lacks legal
relevance. Arbitration agreements are contracts and require rules governing their formation [ Peanut Oi/
Case]. The application of the CISG is also not “inappropriate” [ MfC § 4]. The formation provisions of
the CISG [Arts 14-24] are not more or less tailored to arbitration agreements than those of the PICC

[Arts 2.1], which is the non-harmonised contract law of Mediterraneo [PO1 p 47 § I11(3)].

In the following, RESPONDENT will demonstrate that the CISG governs arbitration clauses which are
contained in contracts for the international sale of goods. This is not only supported by the drafting
history and specific provisions in the CISG itself (a.), but also underlined by an autonomous
interpretation of the CISG (b.) and the usual intention of contracting parties to achieve uniformity (c.).
Thus, CLAIMANT can neither rely on the separability presumption (d.), nor on the preponderance test

for the provision of labour (e.) to contest the applicability of the CISG to arbitration agreements.

a. The drafters of the CISG consciously integrated provisions on dispute resolution

agreements

The CISG explicitly recognises that disputes relating to contracts governed by it may be resolved by way
of arbitration [Arts 45(3), 61(3); CISG-EN § 13]. Awareness of arbitration as a common dispute
resolution mechanism was present throughout the Convention’s drafting process [ 1980 Records p 305

$$ 47-50; Perales Viscasillas/Muifioz p 73; cf Mistelis I p 388).

Thus, the Convention’s provisions on contract formation are routinely interpreted by academic
authorities [Magnus I Vor Art 14 § 8; Schroeter I Vor Art 14-24 §$ 48-67] and courts in civil and
common law jurisdictions as well as arbitral tribunals - so as to govern the formation of dispute
resolution clauses [Germany: Mace Flower Case; Brewing Tanks Case; Walnuts Case; Lithuania:
Cargolink Case; Netherlands: Dutch-Italian Case; Feinbdckerei Case; Sesame Seeds Case; Spain:

Cooperative Case; United States: Filanto Case; Meduri Farms Case; Transmar Commodity Case;

10
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Chateau Case]. As arbitration is a direct consequence of party autonomy [Fouchard et al I § 46; Lew
et al p 4; Redfern/Hunter § 2.01), it requires valid consent [ Cadiet p 447; Redfern/Hunter § 2.01]. While
the procedural aspects of arbitration - like procedural aspects of litigation — do not fall within the scope
of application of the CISG [Redfern/Hunter § 3.07 et seq], arbitration clauses, as contractual terms,

require formation rules [ Perales Viscasillas/Muiioz p 73; RiilSmann/Timar p 837, 848].

Where it was necessary to have regard to special characteristics of such contractual provisions,
clarificatory rules such as Arts 19(3) and 81(1) were included in the CISG (see §$ 32-33). On these two

occasions, the CISG prescribes specific legal consequences for dispute resolution clauses.

Art 19(2) CISG provides that changes to an offer made in an acceptance by the offeree only prevent the
formation of a contract (including the aforementioned changes) if the modifications are material in
nature [Schroeter I Art 19 § 2; Honnold/Flechtner § 167]. Art 19(3) then enumerates a number of such
modifications which are always considered material alterations and thus prevent the conclusion of a
contract in any case [Drasch p 49; Herber/Czerwenka Art 19 § 11; Heuzé § 186; Farnsworth Art 19
§ 2.7]. Notably, this includes dispute resolution clauses. If conflicting declarations on dispute resolution
prevent the conclusion of a CISG-governed contract, corresponding declarations on this same dispute
resolution clause must, in turn, give rise to a contract which is equally governed by the CISG [ Schroeter I

Vor Art 14-24 § 50; Schwenzer/Tebel p 325; Sour Cherries Case; cf Schwenzer/Beimel p 56].

Art 81(1) CISG evidences the drafters’ intention even more clearly by directly providing that arbitration
clauses shall remain in force even if other provisions of the contract are terminated or avoided
[ Fountoulakis Art 81 § 12; Huber Art 81 § 5; Mace Flower Casel. If such dispute resolution clauses were
not governed by the CISG in the first place, Art 81(1) could not prescribe any legal consequences for
them. This provision would therefore lack a scope of application. The only possible conclusion is
therefore that the drafters expected arbitration clauses to be governed by the CISG [cf Perales

Viscasillas/Muiioz p 73; Mace Flower Case].

b. The Tribunal should reject concepts which are at odds with the CISG’s nature as an

instrument of uniform law

The CISG must be interpreted with regards to its international character and the need to promote
uniformity [Art 7(1) CISG; Honnold/Flechtner §§ 87 et seq; Herber/Czerwenka §§ 4-6]. Despite their
procedural effects, arbitration agreements are creatures of consent as any other contract. This is
recognised by civil and common law jurisdictions [Fouchard et al II § 1113; Miiller/Otto p 81;

Kotelnikov et al p 43; Finizio $ 8:2; Titan Case; Employee Insurance Case; Peanut Oil Case; Union of

11
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India Casel. Therefore, rules on contract formation and interpretation for substantive contracts equally
apply to arbitration agreements [ Perales Viscasillas/Munoz p 73; RiifSmann/Timadr p 837, 848; Ampatzi

p153].

In past advisory opinions, the CISG-AC rejected the dichotomy between procedural and substantive
issues as unsuitable for the determination of the CISG’s sphere of application. Instead, it has argued for
a uniform examination of the Convention, taking autonomous principles into account [ CISG-AC No 6
§ 2.5]. In rejecting the applicability of the CISG [MfC §§ 30-34], however, CLAIMANT failed to show
which principles of the Convention would require a distinction between dispute resolution clauses and

other provisions of a sales contract.

c. Party intention points to the application of uniform formation rules for an entire

contract

During the initial stages of contractual negotiations, Mr Chandra made it amply clear that it would be
very hard for CLAIMANT to enter into any contract without arbitration as the means of dispute resolution
[Exh CI p 10 § 11]. Tt follows that the parties came to regard the commercial and dispute resolution
issues as practically inseparable. This is especially true as the arbitration clause in dispute is contained

in a party’s standard terms [ Vukadinovi¢ p 406).

RESPONDENT submits that, under these circumstances, subjecting the commercial and dispute resolution
terms of any alleged contract to different legal frameworks would be diametrically opposed to the
parties’ intention (see §§ 6-11). If one were to assess the formation of an arbitration agreement under
non-harmonised Mediterranean substantive law, but the formation of a commercial contract under the
CISG, this could reasonably lead to a situation in which the same facts of the case lead to different

conclusions under different legal frameworks.

Considering the Tribunal’s duty to interpret statements in light of their recognisable underlying intent
[Art 8(1) CISG; Zuppi Art 8 § 7 et seq; Magnus [ Art 8 § 11; Schmidt-Kessel Art 8 § 12 et seq), it should
construe CLAIMANT’s conduct throughout the negotiations as consent to a subjection of the entire legal

relationship to the CISG.

d. The separability presumption is not an adequate basis to regard arbitration agreements

as separate contracts

Contesting the applicability of the CISG, CLAIMANT submits that arbitration agreements cannot be

regarded as contracts of sale within the meaning of Art 1 CISG and are therefore necessarily subject to

12
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a different law [MfC § 32]. CLAIMANT largely relies on the separability presumption: its position,

however, is again a misinterpretation of the legal concept of separability.

This presumption was first formulated for practical reasons: it is usually the unspoken intention of both
parties to an arbitration agreement that it should remain in effect even if the contract in which it is
contained is void, avoided or terminated [Primrose p 146; Born I p 432 et seqg]. The rebuttable
separability presumption aims to uphold this hypothetical intention of the parties and to enable the
arbitral tribunal to decide on its own jurisdiction according to the competence-competence principle

[Poudret/Besson § 457; Landolt p 513; Moses p 96].

However, the separability presumption in itself does not render arbitration agreements entirely
separate contracts [ 7rust Case; Rent Casel. It is not an adequate reason to presume that parties regard
dispute resolution agreements as entirely separate with regard to a choice of law, only separable for the

purposes of termination and invalidity [ Schwenzer/Beimel p 55-56; Perales Viscasillas/Muiioz p 75].
e. Arbitration agreements are not contracts for the provision of services

Moreover, CLAIMANT submits that arbitration clauses are excluded from the Convention’s sphere of
application by virtue of Art 3(2) CISG [MfC §§ 33-34, 40-42). Again, CLAIMANT’s position is based on

a misapplication of the cited provision.

Art 3(2) provides for the so-called “ preponderance test”, which excludes contracts from the application
of the CISG if a preponderant part of the seller’s obligations consists of the provision of labour or other
services [ Mistelis/Raymond Art 3 § 15; Magnus I Art 3 § 21]. This provision is plainly inapposite in the
present context. Arbitration clauses are ancillary dispute resolution mechanisms, their underlying
obligation is not the provision of services or labour but the (passive) subjection to arbitration [ Union of

India Case].

Notably, by attempting to determine the preponderant part of a party’s obligations within a contract,
CLAIMANT necessarily recognises the existence of one uniform contract. CLAIMANT is contradicting
itself by presuming the existence of a uniform contract for its arguments [MfC §§ 33-34, 40-42], while

simultaneously relying heavily on the supposed autonomy of arbitration agreements [M/C § 32].

Finally, CLAIMANT states that an “agreement of arbitration is not a sales agreement” [ MfC § 30). Aside
from noting that the full name of the CISG reveals it to govern sales contracts, CLAIMANT has offered
little in the way of legal arguments to support this assertion. In any event, RESPONDENT is not submitting
that arbitration agreements are sales contracts, but rather that an arbitration clause contained in a sales

contract is governed by the same rules as that contract.

13



46

47

48

49

50

ALMA MATER RUDOLPHINA UNIVERSITY OF VIENNA

Concluding submission I., the parties subjected any contract and any alleged arbitration clause
contained therein to Mediterranean law. As Mediterraneo is a contracting state of the CISG, this choice
entails the CISG as it governs contracts for the international sale of goods and arbitration agreements

contained therein.

II. The Tribunal has no jurisdiction

The parties did not consent to any kind of arbitration (A.). Even if the Tribunal finds otherwise, any

such hypothetical agreement would be formally invalid (B.).
A. The parties did not conclude an arbitration agreement

In order to establish the jurisdiction of this ATAC Tribunal to decide the present dispute, CLAIMANT has
to furnish evidence that the parties have not only agreed on arbitration in principle but also the exact
arbitration clause as CLAIMANT asserts it. This entails consent to Danubia as the seat of arbitration and
the exact categories of disputes which may be submitted to this Tribunal. Consent in a manner which
satisfies all applicable substantive and formal requirements must be proven by CLAIMANT with regard

to each of these aspects [Born I p 788 et seq].

RESPONDENT will nonetheless show that the parties did not agree on the arbitration agreement alleged
by CLAIMANT. Not only has CLAIMANT failed to involve RESPONDENT in the joint choice of the arbitral
institution (1.) but the arbitration clause alleged by CLAIMANT also does not satisfy the standards of
transparency stipulated by RESPONDENT (2.). Moreover, RESPONDENT never consented to the arbitration

clause as contained in Art 9 of CLAIMANT’s GCoS (3.).

1. CLAIMANT did not involve RESPONDENT in the choice of an arbitral

institution

During negotiations between CLAIMANT and RESPONDENT at the Summit, Mr Chandra emphasised that
“agreeing on anything but arbitration would be very difficult’, while Ms Bupati informed him of a
radically different business environment in Equatoriana [£xA CI p 10 § 11]. In light of widespread
hostility towards arbitration in Equatoriana [ExA CI p 10 § 11], RESPONDENT openly addressed
arbitration as a substantial issue. In order to even be considered, RESPONDENT emphasised that any

arbitral institution would have to be selected jointly and arbitral proceedings would need to provide

14
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for transparency [Exh C2 p 12]. Both parties thus established that any previous contractual practice
between CLAIMANT and Southern Commodities would not be suitable and adjustments to CLAIMANTs

dispute resolution mechanism would be necessary [ExA CI1 p 10 § 11].

RESPONDENT engaged in negotiations with CLAIMANT to mutually agree on an adequate dispute
resolution mechanism, taking its concerns into account and explaining them to CLAIMANT. Ms Bupati’s
statement that “we should choose a non-commodity institution” [Exh C2 p 12; emphasis added)
evidences this. She made clear that, in order to protect RESPONDENT’s interests, RESPONDENT would only
entertain the idea if it was sufficiently involved from the start [c/ ExA C2 p 12]. In any case, Ms Bupati
did not authorise Mr Chandra to pick any institution, which is demonstrated by her choice of wording
(“we”). CLAIMANT never involved RESPONDENT in any selection of the administering arbitral institution.
To the contrary, CLAIMANT went on to unilaterally dictate the submission to AIAC, disregarding
RESPONDENT’s concerns [cf Exh C2 p 12 in contrast with Exh C4 p 17]. As the issue remained

unresolved, no consent was reached on an arbitral institution.
2. The parties did not reach agreement on a standard of transparency

RESPONDENT’’s second central concern was the need for transparency in any potential dispute resolution
process. Ms Bupati exemplified this by mentioning the UNCITRAL Transparency Rules (the “UTR”)
as a yardstick for reasonable transparency. While RESPONDENT acknowledges that the UTR are only
applicable to investment arbitration [Art 1 UTR; Schefer p 41 et seq], their mention was a mere example

of the degree of transparency which needed to be achieved [ExA C2 p 12].

The UTR provide for almost universal transparency of arbitral proceedings, with an UNCITRAL-
administered repository of published information [Art 8 UTR; Claussen p 307 et seq). Although the
UNCITRAL cannot act in such a capacity in commercial arbitration, there is no reason why the
substantive provisions of the UTR [Arts 2-7 UTR)] should not be applied by analogy. There are no
obstacles to parties agreeing on the publication of memoranda, awards or transcripts of hearings as
stipulated by the UTR. The same is true for public hearings, especially with the aid of measures as live-
streaming or video recording. In particular, taking into account that the hearings in these proceedings

are to be held virtually [ PO1 p 47 § IV], making them public would be as easy as pushing a button.

However, the arbitration agreement contained in Art 9 of CLAIMANT’s GCoS does not provide for any
kind of transparency. Under the AIAC Rules, even the publication of an award requires the express

written consent of both parties [R 44.6 2021 AIAC Rules]. This is considerably less transparent than
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even the standard degree of transparency enshrined in other institutional rules, such as those of the ICC

[/CC Note to Parties and Tribunals §§ 56-64], which provide for the publication of awards by default.

Unlike CLAIMANT asserts, RESPONDENT did not waive the request for transparency measures during a
phone call in early May [MfC § 23]. In fact, Ms Fauconnier, Ms Bupati’s assistant, only acknowledged
that the UTR concerned investment arbitration; in no way did she waive transparency as a requirement
for RESPONDENT’s consent to arbitral proceedings [ ExA C5 p 18 § 5]. Moreover, unlike submitted [MfC
§ 23], the “last shot rule” cannot be applied to this issue. It is by definition only relevant in the case of
conflicting sets of standard terms [ Prastalo p 47; Rahman p 102; Piltz I] p 196] and cannot in itself create

consent [Aden p 1].

3. The parties did not agree on the arbitration clause contained in CLAIMANT’s

GCoS

After having shunned negotiations with RESPONDENT, CLAIMANT merely declared its own GCoS - which
RESPONDENT has never received [ PO2 p 50 § 18] - to be applicable. It now alleges that the parties entered

into an arbitration agreement as laid out in Art 9 of its GCoS. This is incorrect for the following reasons:

First, under the CISG, standard terms must be made available to the other party in order to include
them into any contract [CISG-AC No 13 § 3; Djordjevii Art 4 § 24; Mace Flower Case; for more
references see §§ 108-113]. It is undisputed that RESPONDENT has never received a copy of CLAIMANT’s
post-2016 GCoS, containing an entirely revised arbitration clause [PO2p 50 § 18; RNoA p 27 § 13; Exh
CI p 9§ 4]. Whether CLAIMANT referredto its GCoS in any offer is therefore irrelevant. While this is a
necessary condition for the inclusion of standard terms, such reference is insufficient in itself [ CISG-AC
No 13§ 2; Piltz IIl p 56; Schmidt p 3334; Kruisinga p 352; Magnus Il p 320; Sour Cherries Case; Takap
Case]. Without knowledge of its content, RESPONDENT could not consent to the arbitration agreement.
An alleged familiarity with the GCoS acquired by Ms Bupati while working at Southern Commodities is
not attributable to RESPONDENT (see §§ 121-123). CLAIMANT failed to furnish evidence that this version

of the GCoS has ever been transmitted to Southern Commodities in the first place.

Second, CLAIMANT submits that the arbitration agreement became binding on RESPONDENT when (only)
Mr Chandra, a representative of CLAIMANT, signed it [MfC §§ 19-20]. However, this submission is
contrary to basic legal principles: A contract cannot come into force in the absence of agreement by both
parties [Schroeter I Art 14 § 15; Whittaker § 2-004; Herber/Czerwenka Vor Art 14 §9). It is

unsurprising, hence, that the Krauss Case, which CLAIMANT cites in support of its argument, completely
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and specifically refutes it. In fact, the Italian Supreme Court of Cassation found that a unilateral

signature of an arbitration agreement did not suffice to bind the other party [ Krauss Case].

Third, in what appears to be an alternative argument, CLAIMANT submits that RESPONDENT consented
to the arbitration clause because a reasonable third-party observer would regard RESPONDENT’s silence
as an acceptance of the transmitted terms [MfC § 29]. However, for the same reason that RESPONDENT
did not consent to a choice of law by silence (see above § 7), it also did not consent to arbitration by

silence.
B. Any arbitration agreement alleged by CLAIMANT would be formally invalid

The law governing the formal validity of an arbitration agreement is the /ex arbitri, namely Danubian

law (1.). Under Danubian law, the alleged arbitration agreement would be formally invalid (2.).

1. The law governing formal validity for any arbitration agreement is the /ex

arbitri

It is well established that the law applicable to the formal validity of an arbitration agreement is
determined separately from that applicable to its substantive validity [Moses p 74 § 3; Redfern/Hunter
$ 3.38; Born I p 509; Koller I § 3/50; Ortner et al p 131]. As consistently recognised by numerous
academic authorities from civil and common law jurisdictions [c/Mainland China: Sun et al p 23; Miao
etal p 122 § 3.50; England & Wales: Lew et al p 112, 117; Germany: Geimer $$3791; Haas p 71; Hong
Kong: Choong et al p 4.64-3-65;India: Sabharwal p 45; Malaysia: Baskaran p 45;Russia: Kotelnikov et al
p 47; Taiwan: Li et al p 318 § 6.44-6.45; Turkey: Yesilirmak p 28], the formal validity of arbitration
agreements is mandatorily dictated by the Jlex arbitri [ Welser p 7; Henderson § 2; Worle p 116;
Fouchard et al I § 600; cf Redfern/Hunter $ 3.46] and cannot be subject to a choice of law at all [ Geimer
$§ 3791, 3795; Haas p 71]. Indeed, formal requirements are a precondition to party autonomy and
therefore cannot be chosen themselves [ Geimer § 3795], as this would violate their protective intent
[Kroll p 184]. Therefore, the parties’ choice of Mediterranean law for any putative contract and an

arbitration clause contained therein (§$ 6-11) cannot extend to the latter’s formal validity.
2. Danubian form requirements for arbitration agreements have not been met

The arbitration legislation of the arbitral seat constitutes the procedural law, namely the /lex arbitri
[Born I p 1653; Redfern/Hunter §3.05; Lew et al p 34, 35; Moses p 7]. Danubia has adopted the ML with

OptIof Art 7 as its national arbitration law [ POI p 47 § 111(3)], which forms the /ex arbitriin the present
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case. Any arbitration agreement CLAIMANT alleges fails to meet the formal standard as required by Art 7
ML and would thus be formally invalid. Although CLAIMANT bears the burden of proving the
agreement’s formal validity [ Paulsson p 177; Holtzmann et al p 111; Bantekas/Ortolani p 136], it never

even touches upon the issue in its submission.

Art 7 ML as adopted by Danubia requires any arbitration agreement to be “in writing” or in an
equivalent digital form with the same evidentiary [Binder p 131; Redfern/Hunter § 1.46;
Bantekas/Ortolani p 115; Born I p 702; Oberhammer p 759; Lew et al p 131; Zeiler p 43; Epping p 61;
Worle p 105; Balthasar p 15; Koller II p 162] and warning function [Bantekas/Ortolani p 115; Binder

p 131; Born I p 701; Aburumieh et al p 440; Lew et al p 131; Worle p 105].

In the present dispute, CLAIMANT never sent its GCoS - including the arbitration clause - to
RESPONDENT [RNoA p 27 § 13], but only made reference to them at the Summit [RNoA p 26 § 10] and
in its subsequent email on 9 April 2020 when stating that its “ General Conditions of Sale apply” [ Exh C4
p 17]. The formal validity of such an alleged arbitration agreement is therefore subject to the conditions
of Art 7(6) ML, namely that there be a reference “such as to make [the arbitration clause] part of the
contract’. For such a reference to be sufficient, the document which is referred to must itself be “in
writing” in the sense of Art 7 ML [City-Lite Case §§ 21-23; Total Safe Case § 8; Construction Case

p 7-9; Baskaran p 52; ct UNCITRAL-WG 108 p 4 § 12(d); UNCITRAL-WG 110 §§ 11, Notes § d|.

Unlike CLAIMANT asserts [M{fC § 12], the “document” referred to does not meet this standard. As
regards electronic communication, Art 7(4) ML requires the clause to be recorded in a way which makes
it usable for subsequent reference [Holtzmann et al p 41; Binder p 138-139; Lew et al p 133
Bantekas/Ortolani p 136]. However, the arbitration clause as laid out in Art 9 of CLAIMANT’s GCoS was
not usable for such reference: rather, the GCoS are stored in a way that makes it impossible for
RESPONDENT to determine their exact content [ PO2 p 50 § 18]. This entails the risk that the clause may

have been altered silently.

Concluding submission II., the Tribunal has no jurisdiction to hear the case. The parties never
concluded a valid arbitration agreement, as CLAIMANT disregarded RESPONDENT’s concerns for
transparency and a non-commodity institution. Moreover, the parties did not agree on the arbitration
clause as laid out in Art 9 of CLAIMANT’s GCoS. Even if the Tribunal concluded otherwise, any

arbitration agreement would be formally invalid.

18



67

68

69

70

71

ALMA MATER RUDOLPHINA UNIVERSITY OF VIENNA

III. Any award in this dispute will be annulled and unenforceable

RESPONDENT has set out in detail in the preceding sections that the parties did not enter into a valid
arbitration agreement under the applicable laws and that the Tribunal, therefore, has no jurisdiction to
decide the case brought by CLAIMANT. It will be demonstrated that Danubian state courts will annul any
award made in these proceedings for lack of an arbitration agreement (A.). Furthermore, recognition

and enforcement of such award will be denied (B.).

A. Danubian state courts will annul any award for lack of an arbitration

agreement (Art 34(2)(a)(i) ML)

As the courts at the seat of arbitration, Danubian state courts are competent for setting-aside
proceedings relating to any award rendered in this matter [Moses p 216; Hendel et al p 189;
Redtern/Hunter §§ 3.84, 10.25 et seq; Born I p 3422; Bantekas/Ortolani p 866). They will set aside an
award pursuant to Art 34(2)(a)(i) ML - the Danubian /ex arbitri - if the underlying arbitration
agreement is either substantively invalid under the law to which the parties have subjected it or formally

invalid under Art 7 ML [ Zaher p 107; Redfern/Hunter § 10.38).

As demonstrated above, the parties subjected any putative arbitration agreement to Mediterranean law
(see §§ 6-11) and thus to the CISG (see §§ 23-45). Under the applicable law, no arbitration agreement
was validly entered into by the parties (see §§ 48-59), neither have the form requirements of Art 7 ML
been met [Art 7 ML) (see §$ 60-65). Consequently, Danubian state courts would annul any award

confirming jurisdiction for the lack of a substantively and formally valid arbitration agreement.

B. Enforcement will be denied for lack of an arbitration agreement (Arts V(1)(a)

and (e) NYC)

In the case at hand, the states where enforcement can be considered are Equatoriana, where
RESPONDENT’s headquarters are located [NoA p 4 § 2] or Ruritania, where RESPONDENT owns a

subsidiary [PO2 p 26 § 5]. Both of these countries are contracting parties to the NYC [PO1 p 47 § 3.

Art V(1)(a) NYC stipulates that enforcement of an award may be refused if it was rendered based on an
invalid arbitration agreement [ Wilske/Fox §§ 92, 108-109; Guide on NYC p 133; Mostafa Fahim p 61;
Gaillard/Bermann p 149; Paulsson p 176-177; Redfern/Hunter p 626 § 11.66; Balthasar p 98; Lew et al
p 709; Siwy p 227; Dorda et al § 62-63; Ortner et al p 131; Fouchard et al IT § 1695]. In the present case,

the parties would have subjected any arbitration agreement to Mediterranean law §¢§ 6-11) and the CISG
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($$ 23-45). No arbitration agreement was concluded under the formation rules of the CISG (§¢ 48-59).
Since Equatoriana — like Danubia - has adopted Opt 1 of Art 7 ML [PO1I p 47 § 3], the most favourable

provision doctrine of Art VII NYC would not lead to a different result.

Additionally, Art V(1)(e) NYC stipulates that enforcement may be denied in case an award is set aside
by a competent court [Paulsson p 201; Redfern/Hunter p 623 $11.87; Hendel et al p 189;
Gaillard/Bermann p 221; Liebscher §§ 351, 378; Guide on NYC p 207; Balthasar p 101; Lew et al p 716;
Siwy p 227; Dorda et al § 104]. Danubian courts — as competent courts — would set aside any award made

in the present proceedings (§$ 68-69).

In the interest of uniformity and of maximising the efficacy of international awards, it is commonly held
that enforcement courts should presumptively deny enforcement of such annulled awards unless there

are compelling reasons not to do so [ Paulsson p 202-203; Hendel et al p 189, 191-192].

In this context, RESPONDENT draws the Tribunal’s attention to Rule 1.5 2021 AIAC Rules, pursuant to
which the Tribunal shall make every reasonable effort to ensure enforcement of an award ($ 4). Also
for this reason, RESPONDENT requests the Tribunal to decline jurisdiction in the present proceedings.

* % %

Concluding submission III., any award affirming jurisdiction will be set aside for lack of an arbitration

agreement. Equally, any award will be unenforceable under the NYC.

IV. The parties did not enter into a valid contract

As established above (refer §§ 2, 6-11), the parties selected the law of Mediterraneo, including the CISG,
as the law applicable to their contractual relations and negotiations [PO2 p 52 § 33]. Contrary to
CLAIMANT’s assertion [M{fC § 51], Mediterranean non-harmonised law as a verbatim adoption of the

PICC [PO1 p 47 § 111(3)], is superseded by the CISG within its scope of application [ Ferrari I Art 1 § 63].

RESPONDENT will demonstrate in the following that the parties failed to reach an agreement and hence
never entered into a binding contract. The facts of the case provide that between 28 March and 9 April
2020, the parties solely engaged in contractual negotiations (A.). On 9 April 2020, CLAIMANT made the

first and only valid offer, which RESPONDENT, however, never accepted (B.).
A. The parties only engaged in contractual negotiations until 9 April 2020

The CISG prescribes that the conclusion of a sales contract requires corresponding declarations of

intent, which indicate the parties’ assent to be bound by the agreed terms [Pi/tz I § 3-11; Schroeter I
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Arts 14-24 § 1; cf Honnold/Flechtner Art 14 § 133]. CLAIMANT argues that the parties made offers at
different instances during the contractual negotiations: at the Summit on 28 March 2020 [MfC § 53]
and in RESPONDENT’s follow-up email on 1 April 2020 [MfC § 55]. As RESPONDENT will show in the
following, at these points in time, the parties were only negotiating a contract and never intended to be
bound by their statements or conduct. Thus, there was no offer by CLAIMANT at the Summit (1.), nor
has RESPONDENT ever accepted such an alleged offer (2.). Further, RESPONDENT’s subsequent email on
1 April 2020 cannot be regarded as an offer either (3.). Finally, even if one were to interpret this email

as an offer, CLAIMANT never accepted the terms proposed therein (4.).
1. No offer was made at the Summit

Contrary to CLAIMANT’s allegations [MfC § 53], CLAIMANT did not make an offer at the Summit on 28
March 2020. All offers must indicate an intention to be bound by the proposed terms [Art 14(1) CISG;
Stern § 35; Winship Art 14 § 5]. In this regard, CLAIMANT’s statements are assessed under Art 8 CISG
(Ferrari Il Art 18 § 2; Brunner et al I Art 18 § 4], which stipulates that statements of the parties must be
interpreted by their intentions [Arts 8(1)-(2) CISG; Magnus I Art 18 § 12; Stern § 37;]. CLAIMANT did
not intend to issue a binding offer in the present case: it is clear from the NoA that CLAIMANT expected
aresponse by RESPONDENT, either getting back to CLAIMANT with an offer after the Summit or indicating

that it wished to proceed with more detailed negotiations [NoA p 5 § 5].

This is further in line with the circumstances in which the statement was made, which have to be taken
into account as prescribed by Art 8(3) CISG [Magnus I Art 18 § 7; Herber/Czerwenka Art 18 § 4;
Neumayer/Ming p 113]. Summits are known to bring commercial parties together in order to initiate
discussions and negotiations with potential business partners. This environment demonstrates that
CLAIMANT merely declared a preliminary intention to conduct negotiations for a prospective deal with
RESPONDENT. This is the reason why CLAIMANT only proposed general commercial terms and refrained
from starting detailed discussions about other essential terms such as dispute resolution [ExA CIp 10 §
11]. This allowed both parties to verify if there was any prospect for a deal [NoA p 5 § 5: “in principle’]
before engaging other stakeholders, such as management and lawyers. Similarly, RESPONDENT wished
to get approval from its management first before negotiating the details of any contract [NoA p 5 § 5;
PO2 p 49 § 12]. Consequently, the parties' discussions at the Summit ought to set the framework for

further negotiations but cannot be qualified as a legally binding offer.
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2. Even if CLAIMANT made an offer at the Summit, RESPONDENT did not

accept it on 1 April 2020

Should the Tribunal follow CLAIMANT’s submission and assume that CLAIMANT made a valid offer at
the Summit, such offer was never accepted by RESPONDENT. Contrary to CLAIMANT's allegations [MfC
§9 53 et seq], RESPONDENT’s email on 1 April 2020 was not an acceptance but merely a continuation of
the contractual negotiations. This is evident from the fact that RESPONDENT introduced new contractual
conditions into the negotiations, namely the request for transparency and for a joint choice of an
arbitral institution [Exh C2 p 12: "we should select a non-industry related arbitration institution'].
Hence, RESPONDENT regarded further negotiations as necessary before entering into a contract [ ExA C2
p 12:"take care of the further discussions']. However, even if RESPONDENT intended to accept an alleged
offer by CLAIMANT (quod non), RESPONDENT’s email on 1 April 2020 nevertheless could not lead to the
conclusion of a contract. The alleged acceptance did not correspond to CLAIMANT’s offer and was too

late.

Firstly, the acceptance fails due to its lack of conformity with the alleged offer. If a purported acceptance
alters the offer in material aspects, it does not constitute an acceptance but a rejection of the offer
[Art 19(1) CISG; Buchwitz Art 18 § 1; Schroeter II Art 19 § 9]. In the present case, RESPONDENT
requested new contractual conditions for the first time, transparency on the one hand and the joint
selection of an arbitral institution on the other [ ExA C2 p 12]. According to Art 19(3) CISG, changes of
the dispute resolution mechanism are considered material [ Herber/Czerwenka Art 19 § 11; Heuzé § 186;
Farnsworth Art 19 § 2.7]. By introducing transparency as an integral feature of the intended dispute
resolution mechanism, RESPONDENT thus diverged from CLAIMANT’s alleged offer in a material manner.
Indeed, transparency as proposed would have involved the imposition of stricter publication standards
for pleadings and decisions and could have even required public hearings, thus significantly contrasting
the standard confidentiality of arbitration [ Born I p 87; Redfern/Hunter § 1.105; Lionnet/Lionnet p 453
et seq; Respondek/Witte § 13 et seq; Fouchard et al I § 1412]. Also, selecting a different arbitral
institution, and thus such institution’s procedural rules, can have a significant impact on the course and
nature of the arbitral proceedings [c/7CC Rules (§ 54); Born I p 189 et seq; Gerbay p 29]. RESPONDENT
submits that each of these alterations on their own would qualify as a material alteration of CLAIMANT’s

alleged offer, thus, preventing the formation of a contract.

Secondly, RESPONDENT’s alleged acceptance was not timely. An acceptance is effective if it reaches the

offeror within the specified time period [ Ferrari Il Art 18 § 23; Buchwitz Art 18 § 36; Dornis Art 18 § 51;
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Schroeter [ Art 18 §$ 43, 48, Gillette/Walt p 91]. In the present case, CLAIMANT set an acceptance period
of three days on Saturday, 28 March 2020 [NoA p 5 § 5], which thus ended on Tuesday, 31 March 2020.
However, as even CLAIMANT admits [NoA p 6 § 11], RESPONDENT only replied on the fourth day,
Wednesday 1 April 2020, thus, one day too late [ Ex4 C2 p 12]. While CLAIMANT could have averted the
failure of a contract conclusion by informing RESPONDENT without delay that it wishes to adhere to
RESPONDENT’s late acceptance, it never did so [Art 21(1) CISG; Lookofsky § 3.9; Farnsworth Art 19 § 2.1;

Buchwitz Art 21 § 13 et seq; Serpentin Classico Case; Danish Lingerie Case].
3. RESPONDENT’s email on 1 April 2020 did not constitute an offer

In the preceding section (§$ 81-83), RESPONDENT has shown that its email on 1 April 2020 does not
qualify as an acceptance. In the following, RESPONDENT will demonstrate that the email cannot be

construed as an offer either as CLAIMANT asserts [MfC § 57].

With its email on 1 April 2020, RESPONDENT introduced additional essential terms that required further
negotiations [cf Gillette/Walt p 87; Ludwig p 296]. One of the points of concern was the dispute
resolution clause: although RESPONDENT had reservations about arbitration as a means of dispute
resolution, it was prepared to make concessions. First, RESPONDENT proposed that the parties should
jointly select a non-commodity arbitral institution [ExA C2 p 12: "we should select a non-industry
related arbitration institution']. Second, RESPONDENT requested that the contract should “ provide for
some degree of transparency” in the context of arbitration [ExA C2 p 12]. Both requests, however,

necessitated CLAIMANT’s active cooperation to finalise the contract.

Contrary to what CLAIMANT might suggest, RESPONDENT did not authorise CLAIMANT to unilaterally
choose any arbitral institution. This stems from the circumstances of RESPONDENT’s individual situation
[Art8(3) CISG; Schroeter I Art 19 § 21; Schroeter I Art 19 § 6 et seq; Magnus I Art 19 § 19]. Considering
its environmentally conscious position, the general opposition to arbitration in Equatoriana, and the
negative impact it might have on RESPONDENT’s business operations [ExA R3 p 31 § 5: “ to reduce the
criticism, [RESPONDENT] publicly announced that [it]) would only use RSPO-certified palm oil’; Exh C2
p 12: “strong opposition of several of the most influential activist groups in Equatoriana’], it cannot be
assumed that RESPONDENT intended to leave such an important decision to CLAIMANT’s sole discretion.
Hence, RESPONDENT’s email on 1 April 2020 qualifies only as another step in the parties’ ongoing

negotiations.
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4. Even if an offer was made on 1 April 2020, CLAIMANT never accepted it

Should the Tribunal nevertheless assume that RESPONDENT made a valid offer with its email on 1 April
2020, CLAIMANT’s reply on 9 April 2020 does not constitute an acceptance of this offer. As even
CLAIMANT admits [MfC § 64(iv)(b)], the alleged acceptance did not mirror RESPONDENT’s purported
offer [cf Miami Valley Case, VLM Food Casel, instead, it materially altered it. This makes CLAIMANT’s

reply a counter-ofter [Art 19(1) CISG; Magnus I Art 19 §§ 1, 7; Gillette/Walt p 95].

CLAIMANT’s reply does not correspond to RESPONDENT’s offer in all material aspects. A reply to an offer
which purports to be an acceptance but contains material modifications is a rejection of the offer and
constitutes a counter-offer [Art 19(1) CISG; Magnus I Art 19 §§ 1, 7; Karollus p 68]. Additional or
different terms relating to the settlement of disputes alter the terms of an offer materially [Art 19(3)
CISG; Herber/Czerwenka Art 19 § 11; Heuzé § 186; Farnsworth Art 19 § 2.7]. Case law confirms that
the inclusion of an arbitration clause always constitutes a material alteration [Filanto Case, Printed
Works Case]. With his email, Mr Rain included CLAIMANT’s GCoS for the first time [ExA C3 p 1],
which contained the arbitration clause currently in dispute [ExA R4 p 32]. Thereby, CLAIMANT
materially modified RESPONDENT’s offer [ c/ Piltz IIl p 135, Car Phones Case; Chateau Case; Solae Case].
Even if CLAIMANT argued that Ms Bupati’s offer already contained an agreement to arbitration in
general, the same conclusion would be reached. The arbitration clause in CLAIMANT’s GCoS makes
stipulations as to the arbitral institution and the seat of the arbitration, which certainly had not been
agreed upon before. Such an alteration would also be treated as material [Belcher-Robinson Case].
Furthermore, the email does not mirror RESPONDENT’s purported offer because it completely disregards
its requests for transparency. As RESPONDENT deemed transparency an essential term (§ 82), such
incoherence constitutes a material alteration, which makes CLAIMANT’s email on 9 April 2020 a mere

counter-offer that rejects Ms Bupati’s alleged offer [ Phosphate Case; Magnus I Art 19 § 16].

B. CLAIMANT only made an offer on 9 April 2020 that RESPONDENT never

accepted

Rather, on 9 April 2020, CLAIMANT made an offer by sending the contractual documents to RESPONDENT
[Exh C4 p 17]. It is undisputed that Mr Rain’s email met all requirements of Art 14 CISG [Ferrari IT
Art 14 § 1; DiMatteo et al p 51; Witz et al Art 14 § 20 et seq; Honnold/Flechtner § 136; Heuzé § 166;
Schulze § 45]. CLAIMANTs intention to be bound by its offer is evidenced by the formalised contract

papers [Exh C3 p 13], Mr Chandra’s signature of the contract [ExA C3 p 16], Mr Rain’s request for
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RESPONDENT to return a signed copy [Exh C4 p 17], and CLAIMANT’s steps to arrange shipment [PO2 p
52 § 23]. RESPONDENT appreciates that CLAIMANT perceived itself bound by the terms of this offer,
however, RESPONDENT did not undertake any similar actions that reciprocate this intention. This shows
that RESPONDENT did not accept CLAIMANT 's offer because silence in itself does not have declaratory
value (1.). Such declaratory value cannot be derived from the parties’ practice either (2.). Furthermore,
RESPONDENT accepted CLAIMANT’s offer neither in its subsequent email on 3 May 2020 nor in the call

the parties had thereafter (3.).
1. RESPONDENT’s silence did not constitute an acceptance

It is widely accepted in case law and jurisprudence that silence of the offeree cannot constitute an
acceptance in itself [Art 18(1) CISG; Gillette/Walt p 91; Witz et al Art 18 § 11; Schulze p 54;
Chen-Wishart § 4-087; Magnus I Art 18 § 12; Plastic Chips Case; Elinette Konfektion Case; Hughes
Electronic Case]. CLAIMANT bases its argument that RESPONDENT’s silence reinforced an alleged
acceptance on the National Union Case [MfC § 72]. Firstly, as the National Union Case applies non-
harmonised New York contract law, this decision is inapplicable to the dispute at hand. Secondly, the
defendant in this case impliedly accepted the renewed fire insurance policy only because the parties had
a previous relationship which in the current dispute does not exist (§$ 92-98). Ms Fauconnier did not
provide any indication of assent following 9 April 2020, neither in writing nor orally. Instead, she only
resumed communication on 3 May 2020 [£xA R2 p 30). This inaction demonstrates that RESPONDENT

did not wish to accept CLAIMANT’s offer.

Moreover, the fact that RESPONDENT’s silence cannot amount to acceptance is further demonstrated by
the parties’ subsequent conduct and the circumstances of the case [Art 8(3) CISG; Magnus [ Art 18 § 7;
Zuppi p 151 § 28). Firstly, RESPONDENT would not leave the option to decide on the intricacies of an
arbitration clause to the other party without further negotiation. This is a sensitive matter for the
Equatorinean public and RESPONDENT’s business [ExA CI p 10 § 11; Exh C2 p 12], which is why
RESPONDENT stressed the importance of arbitration and transparency as early as the Summit and even
reiterated its concerns on 1 April 2020 [ ExA C2 p 12]. Thus, CLAIMANT could not have been unaware of
RESPONDENT’s requirement to continue negotiations on a mutually suitable dispute resolution
mechanism [Art 8(1) CISG; Zuppi p 146 § 9; Neumayer/Ming p 111]. Secondly, RESPONDENT did not
provide a signed contract like CLAIMANT requested [ExA C4 p 17], neither confirmed acceptance nor

made a payment [Art 8(3) CISG]. Instead, RESPONDENT raised further issues of concern: transparency,
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recognised banks and further changes to the contract [PO2 p 51 § 22]. This demonstrates that

RESPONDENT did not accept the offer via silence and thereby did not conclude a contract.
2. Silence did not constitute an acceptance via parties’ practice

CLAIMANT alleges that RESPONDENT s silence has declaratory value due to the practice established by Mr
Chandra and Ms Bupati in her previous role with RESPONDENT’s parent company [M{C § 64].
Nonetheless, CLAIMANT’s and Southern Commodities” practice cannot bind RESPONDENT as the latter

is a distinct legal entity (a.). Also, the parties did not agree to apply this practice either (b.).
a. RESPONDENT and Southern Commodities are separate legal entities

Contrary to what CLAIMANT assumes [MfC §§ 60, 76], any practice that CLAIMANT and Southern
Commodities developed does not apply to the relationship between CLAIMANT and JAJA Biofuel.
Holding otherwise would infringe on the fundamental principle of corporate law that each company
has a separate legal personality. Courts in common and civil law jurisdictions have reiterated that a
company’s corporate veil cannot simply be pierced only by virtue of it being a subsidiary [Australia:
Hamilton Case; Walker Case; Briggs Case; Austria: § 61(2) GmbHG; §§ 1, 48 AktG; Voting Case;
Bankruptcy Case; Canada: Chevron Case; Germany: § 1(1) AktG; § 13(2) GmbHG; Merkt § 13 GmbHG
§ 3;Hong Kong: Shen Case; Winland Case; Ocean Case; Peregrine Case; Netherlands: §§ 2:64 and 2:175
BW; Rainbow Case; Citco Case; UK: Salomon Case; Albazero Case; Adams Case; Ord Case; US:
Bestfoods Case; Toyota Case; Petroleum Case]. CLAIMANT’s arguments based on the attribution of its

practice with Southern Commodities to RESPONDENT must thus fail.

Even if CLAIMANT were to argue — which it has not done so far - that the corporate veil should be pierced
since Southern Commodities effectively controls RESPONDENT, this argument is not convincing either.
The fact alone that Southern Commodities holds all of RESPONDENT’s shares is plainly insufficient to
pierce the subsidiary’s veil and attribute its practice with CLAIMANT to RESPONDENT
[Sealy/Worthington p 76 § 2.16]. In fact, such attribution would be possible only in exceptional
circumstances, for example fraud, prejudice to third-parties [Rainbow Case] such as tort victims
[ Vedanta Case; Okpabi Case; Garcia Case; Nevsun Casel, and victims of human rights abuses [ Choc
Casel], exerting influence on the corporation’s management against the corporation’s own interests
[Artmann/Karollus § 48 AktG § 25; Heider § 1 AktG § 54], as well as an agency or alter egorelationship
[ Toyota Case]. However, as this dispute concerns fairly standard commercial negotiations between

parties operating in similar industries, none of these exceptions apply. In any event, CLAIMANT would

26



95

96

97

ALMA MATER RUDOLPHINA UNIVERSITY OF VIENNA

bear the burden to prove that one of these exceptional circumstances applies to lift the corporate veil
between RESPONDENT and its parent company [Orlandi p 127; Ferrari I Art 7 § 56; Antweiler p 77;

Chocolate Case; Daisies Case; Floating Center Case; Vulcanised Rubber Case].
b. The parties did not agree to apply CLAIMANT’s practice with Southern Commodities

As established above, the practice between CLAIMANT and Southern Commodities does not apply to its
relation to RESPONDENT by law. While the parties could have agreed on making this previous practice
binding upon CLAIMANT and RESPONDENT’s contractual negotiations [Art 9(1) CISG; Magnus I Art 9

$$ 6, 9; UNCITRAL Digest p 63], there is no indication that they have done so.

It is submitted that a reasonable person of the same kind as CLAIMANT would have understood Ms
Bupati’s behaviour, statements and the surrounding circumstances to mean that RESPONDENT did not
wish any previous practice to apply unless explicitly stated [Art 8(1)-(3) CISG, Krefse Art 8 § 5;
Neumayer/Ming p 111; UNCITRAL Digest p 54 et seq; ProForce Case; ECEM Case; Imporgess Casel.
CLAIMANT was aware that RESPONDENT was operating in a different commercial context than Southern
Commodities [ExA CI p 10 §§ 10-11]. The pressure exercised by the very environmentally conscious
public in Equatoriana required tremendous scrutiny of any potential commercial transaction [ExA CI
P 10§ 10]. Undoubtedly, Mr Chandra understood this, as is evidenced in his witness statement. There,
he states that RESPONDENT’s business requirements were “in stark contrast” to those of Southern
Commodities [ExA CI p 10 § 10]. Further, Ms Bupati insisted for the oil to be RSPO-certified and was
“very surprised about the role played by environmental topics in Equatoriana” [Exh C1 p 10 § 10). This
exemplifies that RESPONDENT’s compliance standards and the transparency expected in new
transactions were much higher than Ms Bupati had previously envisaged. As she indicated herself, that
was also why she insisted on providing for transparency in dispute resolution and requested an

independent arbitral institution [ExA C2 p 12].

It is thus inconceivable that RESPONDENT would have wanted the practice of Southern Commodities to
apply. Firstly, it was not in its interest to apply the practice of accepting contractual terms via silence
unless objections were raised within one week. RESPONDENT is conducting its business in the centre of
the Equatorinean public’s attention [ExA C6 p 19; Exh R3 p 31 § 5]. In order to be able to justify every
business operation it undertakes, it is of utmost importance for RESPONDENT that its activity can be
retraced if it has to defend its actions. Acceptance by silence would be contrary to this necessity. A
reasonable person would have understood that RESPONDENT follows its duty according to the

expectations and aims of corporate social responsibility within Equatoriana [Art 8(2) CISG; Farnsworth
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Art 8§ 2.4; Lookofsky § 2.12; Brunner et al I Art 8 § 7]. Moreover, the political sensitivity in Equatoriana
means that RESPONDENT would not be able to operate under a short decision-making timeframe such as
one week. Various stakeholders, such as management and Equatorinean NGOs, must be consulted in
order to ensure the public’s dissatisfaction will not unexpectedly increase [PO2 p 49 § 12]. As a result,

the parties did not agree to apply any practice developed by CLAIMANT and Southern Commodities.

Consequently, CLAIMANT could only regard this contract substantially different from the contracts
concluded with Southern Commodities. This is further emphasised by the strict RSPO compliance and
monitoring requirements CLAIMANT must obey as an RSPO-certified seller [RSPO Principles and
Criteria): CLAIMANT is annually audited on, for example, monitoring its supply chain, on its freshwater
usage, treatment of its workforce, and sustainable production of palm oil. It even has reporting duties to
the RSPO secretariat in order to maintain its RSPO licence [RSPO Auditors Checklisf]. These
requirements are reflected in the offer by the mention of RSPO certification in four different places
[Exh C3 p 13-14]. As a result, the nature of the contract and its obligations arising therein are vastly
different from any previous contract CLAIMANT had concluded with Southern Commodities. Since the
contract is so burdensome in multiple material aspects, a reasonable observer of the same kind as
RESPONDENT would expect CLAIMANT to regard the practice developed in palm kernel oil contracts
irrelevant and inapplicable to the negotiations of an RSPO-certified palm oil contract [Art 8(2) CISG;

Zuppi p 150 § 23; Farnsworth Art 8 § 2.4; Lookofsky § 2.12].
3. RESPONDENT continued negotiations on open issues after 9 April 2020

Contrary to CLAIMANT’s submission [MfC § 56], with its email on 3 May 2020, RESPONDENT did not
accept CLAIMANT’s offer because, first, RESPONDENT solely sought to clarify the terms of the contract;
second, its efforts to enquire about the letter of credit cannot be regarded as performance of the contract;

and third, RESPONDENT raised further issues that required clarification.

Firstly, RESPONDENT 's enquiry about recognised banks [ Ex/ R2 p 30] did not constitute an acceptance,
but a mere request for clarification of the contractual terms proposed by CLAIMANT. As CLAIMANT was
aware [ Exh R2 p 30], RESPONDENT previously had troubles with a supplier who tried to avoid a contract
by arguing that a letter of credit had not been issued by an acceptable bank [ ExA R2 p 30 § 2; PO2 p 52
§ 22; Schroeter I Art 18 §§ 30 et seq]. In light of this knowledge, a reasonable observer would determine
that RESPONDENT wished to avert similar problems in the future and to clarify all essential contractual
terms before entering into a contract [Art 8(2) CISG; Witzetal Art 18 § 5; Zuppip 150 § 23). This merely

shows the behaviour of a diligent entrepreneur, not unequivocal conduct amounting to an acceptance.
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Secondly, pursuant to Art 18(1) CISG, acceptance can indeed be expressed by other conduct [MfC § 72;
UNCITRAL Digest p 94; Schroeter I Art 18 § 3; Gruber Art 18 § 2; Witz et al Art 18 § 8; Stern § 60;
Gillette/Walt p 91]. However, a mere enquiry about suitable banks for the letter of credit alone cannot
constitute performance of the contract. While doctrine and case law regard the opening of a letter of
credit as a performance of the contract, this cannot necessarily apply to purely clarifying enquiries about
potential banks. When opening a letter of credit, an abstract promise of debt is made by the credit
institution. This is almost equivalent to the payment of the purchase price because a letter of credit can
be called at any time. However, the mere specification of acceptable banks does not achieve this
outcome. This is further supported by the CISG’s travaux préparatoires, which regard only the opening
of a letter of credit as an acceptance of an offer by an act [UNCITRAL YB p 117]. CLAIMANT wrongly
contends that the 7Trans Trust Case applies to the dispute at hand [M£C § 63]. In this case, the parties
agreed that the opening of a letter of credit was an essential term of the contract, so the court held that
not complying with it constituted a fundamental breach of contract. However, unlike what CLAIMANT
asserts, the fact that a letter of credit was agreed on, does not in itself mean that the parties concluded a
contract. Since the court was only concerned with the question whether an indisputably existing

contract was breached, the 7rans Trust Casehas no relevance for the current dispute.

Finally, Ms Fauconnier merely pursued clarification on a proposed contractual term [ £xA R2 p 30) and
raised two other yet unresolved issues, addressing RSPO certification and transparency [ExA C5 p 18
§ 5, PO2 p § 22]. In light of these open issues, Ms Fauconnier’s reply cannot constitute a declaration of
assent. Subsequently, the parties continued their contractual negotiations, as in fact CLAIMANT itself
alleges [MfC § 56. “the negotiations made by RESPONDENT for providing the list of banks and letters of
credit”; emphasis added]. However, they could not reach agreement in their phone call after 3 May 2020
either [ ExA R2 p 30]. Despite CLAIMANT overseeing this crucial point, the failure to include the UTR or
an equivalent measure in the contract emphasises the absence of consensus on this aspect. Thus,
RESPONDENT’s requests for a contractual term on transparency remained unaddressed. What is more,
RESPONDENT wished to “check the contractual terms with [its] lawyers” [Exh C5p 18 § 4 et seq]. There

was thus no meeting of the minds regarding the contract’s content, hence, no contract conclusion.

CLAIMANT considered the possibility of RESPONDENT being in a situation of hardship which would have
required CLAIMANT to renegotiate the parties’ alleged contract. For the avoidance of doubt, RESPONDENT
does not invoke hardship considerations since this concept presupposes the existence of a valid contract

(quod non).
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Concluding submission IV., despite substantial exchanges of the content of a contractual relationship,
the parties’ efforts remained at the stage of contractual negotiations. CLAIMANT’s offer on 9 April 2020
was never accepted by RESPONDENT, neither by silence nor in subsequent discussions. As the parties

failed to reach consensus on all contractual terms at any time, they did not conclude a contract.

V. The parties did not agree on the incorporation of CLAIMANT's General

Conditions of Sale

RESPONDENT submits that the parties never reached an agreement on a contract and consequently never
finalised their negotiations. It necessarily follows that the GCoS were never agreed upon, as standard
terms cannot be incorporated in a non-existing contract. However, even if the Tribunal considered a

contract to be concluded (guod non), the GCoS were not included in such a contract.

The inclusion of standard terms in a contract governed by the CISG must necessarily be assessed
according to the CISG as well, and not - as alleged by CLAIMANT [M{C § 70] - by the non-harmonised
national law of Mediterraneo. CLAIMANT’s opinion, according to which the inclusion of standard terms
is governed by national law and not by the CISG, has no legal basis and is contrary to the overwhelming
consensus in international jurisprudence and literature [Kruisinga p 349; Drasch p 3, 4; Magnus II
P 306; Janssen I p 156; Piltz Il p 133; Grootscholten Case; Golden Valley Case; Car Phones Case). As
the CISG does not separately regulate the inclusion of general terms and conditions [ CISG-AC No 13
§ B.1.1; DiMatteo et al p 64; Magnus I Art 14 § 41; Schmidt-Kessel/Meyer p 178; Kruisinga p 341;
Tantalum Powder Case I; Sour Cherries Case], the CISG’s general provisions on contract formation and
interpretation, namely Arts 8 and 14-24 CISG, apply to this question [CISG-AC No 13 § B.1.1; Ferrari
T Art 14 § 38; Piltz Il p 133; Stadler p 55; Schmidt p 3334; Ventsch/Kluth I p 62; Tantalum Powder Case
II; Plastic Granulate Case]. Consequently, the requirements for contract formation, namely the parties'

consensus on its terms, also apply to the incorporation of standard terms.

In the following, RESPONDENT T will demonstrate that CLAIMANT’s GCoS were not incorporated in any
alleged contract because first, they were never transmitted to RESPONDENT (A.) and second,
RESPONDENT never consented to their inclusion (B.). CLAIMANT cannot substitute the required

transmission by incorrectly asserting Ms Bupati’s alleged knowledge of their content (C.).
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A. The effective inclusion of CLAIMANT's GCoS requires their transmission

To effectively include standard terms into a contract, pursuant to Arts 14-24 CISG, they must be offered
and accepted by a clear reference [ CISG-AC No 13 § B.1.6; Janssen Il p 195; Kruisinga p 350; Piltz IV
p 56]. For their effective inclusion, standard terms must be transmitted to the contracting party [ Van
Alstine p 261]. Only standard terms that were transmitted or are actively known by the other party can
be effectively consented to. This requirement already follows from the drafting history and the objective
of the CISG (1.) and has been repeatedly confirmed by case law and doctrine (2.). As no transmission
occurred, RESPONDENT could not have become aware of the content of the GCoS. Such lack of

knowledge precludes the incorporation of the GCoS into the contract.

The requirement to transmit standard terms derives from the CISG's drafting history and objectives
(1.). Such a requirement is prominently highlighted in the CISG’s travaux préparatoires. The
UNCITRAL working group’s regulatory proposal required standard terms to be attached for their
effective inclusion [ UNCITRAL YB p 81:"[standard terms] referred to in the offer which are attached
toit|...] are considered to be part of the contract’]. In this regard, the working group considered separate
provisions on the inclusion of standard terms superfluous, as the CISG already contained regulations
on contract formation. Consequently, the application of Arts 14-24 CISG on standard terms imposes
an obligation on the offeror to transmit them. Having different tests for incorporation of standard terms

and the terms of the main contract would result in legal uncertainty for courts and commercial parties.

The existence of a transmission requirement for standard terms is also in line with the objectives the
CISG strives to achieve. The GCoS are within CLAIMANT’s sphere of influence, their use is
predominantly in its interest and electronic communication enables simply attaching the GCoS to the
contractual offer [Kruisinga p 352; Piltz III p 134; Ventsch/Kluth II p 225]. In contrast, RESPONDENT
would be bound by non-negotiable and for it unforeseeable provisions [Mittmann p 103-104;
Ventsch/Kluth I p 62]. The GCoS could be changed without any possibility for RESPONDENT to know
what changed and when such change occurred. Thus, placing the burden on RESPONDENT to enquire
about the GCoS would not only produce inequitable results but hinder efficient trade, as lengthy and
complicated enquiries about the standard terms would be necessary [ Janssen I p 199]. This would be in
stark contrast to the aim of a “ removal oflegal barriers in international trade”, as stipulated in the CISG’s

preamble.

Similarly, the CISG’s preamble stipulates the “adoption of uniform rules” which shall “ take into account

the different social, economic and legal systems”. The CISG must impose a well-defined requirement
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with respect to the incorporation of standard terms to effectively guarantee its uniform application, as
required by Art 7(1) CISG. The incorporation of standard terms is subject to a two-fold control
mechanism: firstly, their formal inclusion in the contract and, secondly, their substantive validity. While
the former is subject to the uniform rules of the CISG, the latter is always governed by the contracting
states” non-harmonised national contract law [Art 4(a) CISG; CISG-AC No 13 § A.3; Schultheils p 48;
Magnus I p 307]. However, not all CISG contracting states provide for a control of substantive validity
of standard terms, and instead rely exclusively on a formal control mechanism [/anssen II p 200; Sour
Cherries Case; Machinery Case]. In order to guarantee an international minimum level of protection,
the CISG must thus be comparatively strict on the issues within its scope of application [/anssen II
p200]. This protects international parties who might otherwise be disadvantaged by unfair and

surprising standard terms that could not be challenged otherwise.

Based on these considerations, case law and doctrine have endorsed the transmission requirement of
standard terms (2.). As the CISG Advisory Council unequivocally explained [ CISG-AC No 13 § B.2],
contracting partners must have a “reasonable opportunity to take notice of the [standard] terms”. This
is in line with the leading decision of the German Federal Court of Justice in the Machinery Case. The
court held that standard terms are reasonably noticeable if they are attached to the offer or made
available otherwise. “ Making available otherwise” must satisfy a threshold of accessibility equivalent
with the one for transmission of the terms. In the present case, it is undisputed that CLAIMANT’s GCoS
were not transmitted to RESPONDENT [RNoA p 27 § 13], nor were they easily accessible elsewhere, for

example on CLAIMANT’s website [PO2 p 50 § 18; cf Stiegele/Halter p 169).

The approach in the Machinery Casehas been followed by multiple legal authorities [SchAroeter I § 131
et seq; Kurisinga p 352; Magnus II p 320; Mittmann p 105; Sauthoff p 22; Piltz IV p 56; Schmidt p 3334],
as well as numerous courts [Roser Technologies Case; Takap Case; Armacom Case; Pork Case;
Feinbédckerei Case; Sour Cherries Case; Car Phones Casel, and overturned well-established lines of
jurisprudence. The Propane Case decided by the Austrian Supreme Court in 1996 often cited as an
example against the transmission requirement, is outdated and no longer good law. Indeed, since 2017
the Austrian Supreme Court has endorsed and consistently applied the reasoning developed in the
Machinery Casein order to promote uniformity in the CISG’s application [ Knitwear Case; cf Exclusive

Distribution Case; Art 7(1) CISG].
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B. The parties did not consent to CLAIMANT's GCoS

As RESPONDENT never received the GCoS, it could not have possibly consented to the unknown content
of these contractual provisions. Yet, irrespective of their transmission, RESPONDENT never accepted the

proposed GCoS.

In any event, the effective inclusion of CLAIMANT’s GCoS cannot be based on “ Clause 2 of [the] GCoS”
as CLAIMANT alleges [M£CS 67]. In fact, the content of this alleged clause is not on record and CLAIMANT
has failed to present any evidence as to its existence to the Tribunal or to RESPONDENT. Consequently,
an independent assessment under the CISG must be made. In the following, RESPONDENT will show that
although the parties could have incorporated the GCoS at the Summit on 28 March 2020 (1.), 9 April
2020 (2.) or by practice (3.), at no point during contractual negotiations has RESPONDENT consented to

the inclusion of the GCoS.

At the Summit (1.), the offhand mention of CLAIMANT’s GCoS [PO2 p 49 § 13] cannot constitute a
sufficient reference to the GCoS’s incorporation. As established above (§§ 79-80), due to the lack of
intention to be bound, CLAIMANT did not make a contractual offer at the Summit but only informally
initiated contractual negotiations. However, the clear reference to the standard terms, which the CISG
requires, must be contained in the declaration of intent itself, namely in the offer [Art 14 CISG;
Mittmann p 104; Pitz IV p 56; also in the regulatory proposal of the UNCITRAL working group:
UNCITRAL YB p 81; Exclusive Distribution Case; Sour Cherries Case; Machinery Case]. As CLAIMANT

never made an offer at the Summit, the GCoS could not have been validly incorporated.

In any case, even if the Tribunal would follow CLAIMANT’s submission and assume that it made an offer
to RESPONDENT on 28 March 2020 [MfC § 53], the inclusion of the GCoS nonetheless fails due to the
absence of RESPONDENT’s consent: any alleged acceptance was late (see § 83), and due to RESPONDENT’s

concerns about dispute resolution did not correspond to the alleged offer (see § 82).

RESPONDENT submits that CLAIMANT only ever made a clear reference to its GCoS together with its offer
of 9 April 2020 (2.). RESPONDENT, however, never consented to the incorporation of the GCoS into the
contract: neither in its follow-up email on 3 May 2020, nor in the phone call thereafter [ExA C5 p 18;
Exh R2 p 30). At the time, RESPONDENT’s priority was to first clarify and finalise, if possible, the terms
of the main contract. RESPONDENT did not consider a discussion about the GCoS necessary until the

main issues had been sorted out.

Hence, also an implicit acceptance of the contract cannot be alleged by CLAIMANT. Contrary to what

CLAIMANT might assert, no declarative value can be attributed to RESPONDENT s silence [ Art 18(1) CISG;
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Piltz IIT p 135; Janssen II p 196; Chen-Wishart § 4-087]. While this rule is subject to very limited
exceptions, this would require a previous party practice or a commercial usage under Art 9 CISG [ Ferrari
Art 18 § 11; DiMatteo et al p 61]. However, there is no such practice (§§ 92-98) or custom in the present
case [PO2 p 53 § 37]. As the parties, ie EIGuP and JAJA Biofuel, engage in contractual negotiations for
the first time, nothing would justify RESPONDENT’s silence to have declaratory value. Thus, it cannot

constitute an acceptance of CLAIMANT's offer.

For the same reason, the effective inclusion of the GCoS cannot be based on an alleged practice of the
parties (3.) [MfC § 68]. Art 9(1) CISG only binds the parties to “ practices which they have established
between themselves” | emphasis added; cf Piltz Il p 134; Gillette/Wald p 120; Artem Case; Productos
Case; Adamfi Case]. The practice of CLAIMANT and Southern Commodities, however, cannot be
considered relevant in this case: RESPONDENT and Southern Commodities must be strictly regarded as

separate legal entities (§§ 93-94) and the parties did not agree to apply this practice either (§§ 95-98).
C. CLAIMANT could not assume Ms Bupati's knowledge of the GCoS

CLAIMANT cannot substitute the required transmission (see §$ 108-113) by incorrectly asserting [ MfC
$68; RNoA p 27§ 12] Ms Bupati’s alleged knowledge of their content. In fact, CLAIMANT cannot simply

rely on an unsubstantiated assumption that Ms Bupati was aware of the current version of the GCoS.

As it is clear from the documents on file, CLAIMANT only sent a version of the GCoS to Southern
Commodities, for which Ms Bupati worked previously, in October 2011 [NoA p 27 § 11], which was
already outdated at the time of the contractual negotiations currently in dispute [ £x4 R4 p 32]. It cannot
be determined whether CLAIMANT sent the amended 2016 version of the GCoS to RESPONDENT [ ExA C1
P 9§ 4; PO2 p 50 § 18]; rather, the burden would be on CLAIMANT to prove that Ms Bupati had
knowledge of the GCoS [Orfandi p 127; Antweiler p 77; Chocolate Case; Daisies Case; Floating Center
Case]. Instead, CLAIMANT sporadically notified Ms Bupati about certain single changes, which it made
to its GCoS [ExA C1 p 9 § 4). In such a context, it is completely unreasonable for CLAIMANT to expect
that any party could keep track of all these changes without ever receiving a complete and consolidated
version. Notably, Ms Bupati was a main purchase manager at Southern Commodities and thus in an
executive position that regularly involves the conclusion of multiple contracts with various parties. It is
entirely unreasonable to expect that even the most diligent employee could recall the current version of
the applicable standard terms, assuming all these parties orally notified her about changes to their

standard terms.
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The fact that Ms Bupati assumed a different dispute resolution clause in her email on 1 April 2020,
namely arbitration under a commodities-specialised institution [ExA C2 p 12], demonstrates that she
was unaware of the previous change to arbitration under the AIAC Rules. CLAIMANT therefore had
evidence that Ms Bupati in fact did not know about the exact content of the GCoS. Instead, CLAIMANT
chose to ignore this, despite the fact that the principle of good faith dealing [ Machinery Case; Keunen
Case; Obbo Case] would have required a transmission of the GCoS at this point in time. This inaction
brought about the inequitable result that RESPONDENT could not make an informed decision on the

conclusion of an alleged contract.

Concluding submission V., as no contract was concluded, the GCoS cannot be incorporated in a non-
existing contract. If the Tribunal considers a contract to be concluded, CLAIMANT’s GCoS were not
incorporated into any contract due to the parties’ lack of consent. Further, the CISG requires the
transmission of standard terms to effectively include them into any contract. This has been repeatedly
confirmed by case law and doctrine alike. As the GCoS were, however, not transmitted to RESPONDENT
and Ms Bupati cannot be expected to have knowledge of their current version, the GCoS were not validly

included into any contract the parties might have concluded.

REQUEST FOR RELIEF

RESPONDENT respectfully requests the Tribunal to find and determine that:
1) it does not have jurisdiction to hear the case;
in the alternative, that:
2) no contract was concluded between the parties;
in the further alternative, that:
3) CLAIMANT’s General Conditions of Sale were not incorporated into the contract;
and in any event that:

4) CLAIMANT bears the costs of this arbitration.
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