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Statement of Facts 

The parties to this arbitration ("Arbitration") with seat in Danubia are ElGuP plc ("CLAIM-

ANT") and JAJA Biofuel Ltd ("RESPONDENT"; together "the Parties"). CLAIMANT, registered 

in Mediterraneo, is one of the largest producers of RSPO-certified palm oil and palm kernel oil. 

RESPONDENT, registered in Equatoriana, is a well-established producer of biofuel and a 100% 

subsidiary of Southern Commodities, which is headquartered in Ruritania and is a multinational 

conglomerate engaging in various commodities and their derivates. 

Between 2010 and 2018, Mr Chandra, for CLAIMANT, and Ms Bupati, for Southern Com-

modities, concluded around forty contracts. Those contracts were always based on CLAIMANT’S 

contract FOSFA/PORAM Model Contract ("Model Contract"), which always referred to 

CLAIMANT’S General Conditions of Sale ("GCoS"). Until 2016, Art. 9 GCoS provided for ar-

bitration at a commodity arbitration institution. 

In 2016, CLAIMANT adopted the model arbitration clause of the Kuala Lumpur Regional Centre 

("KLRC" renamed to Asian International Arbitration Centre; "AIAC") in Art. 9 GCoS ("Ar-

bitration Clause"). Ever since, the seat of Arbitration is Danubia. 

In 2018, Southern Commodities acquired RESPONDENT and centralized its entire palm oil busi-

ness under the roof of RESPONDENT. 

In June 2019, Ms Bupati was promoted to Head of Purchase of RESPONDENT for all types of 

oil products due to her experience in the palm kernel oil market and the resulting connection to 

the palm oil producers. 

In January 2020, CLAIMANT decided to submit its future sales contracts to the law of Mediter-

raneo. 

On 28 March 2020, at the Palm Oil Summit ("Summit"), the Parties negotiated the commer-

cial terms for a long-term contract ("Sales Contract") and discussed that the remaining terms 

would be those of the previous contracts, including CLAIMANT’S GCoS. 

On 1 April 2020, RESPONDENT placed an order for RSPO-certified palm oil with CLAIMANT. 

On 9 April 2020, CLAIMANT sent the corresponding Model Contract to RESPONDENT, which, 

as usual, referred to its GCoS. 

On 30 October 2020, RESPONDENT terminated the Sales Contract. 

On 14 July 2021, CLAIMANT served the Notice of Arbitration ("NoA") on RESPONDENT. 

On 14 August 2021, RESPONDENT served a Response to the NoA ("RNoA") on CLAIMANT. 

On 7 October 2021, the Parties agreed to conduct the Arbitration under the AIAC Rules 2021.  
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Summary of Argument 

Issue A: The Parties have concluded a Sales Contract for the supply of palm oil. RESPOND-

ENT made a definite purchase offer by placing an order on 1 April 2020. CLAIMANT accepted 

RESPONDENT’s offer by sending the contractual documents. Even if the sending of the contrac-

tual documents does not constitute an acceptance but rather a counteroffer, the Parties never-

theless concluded a contract. RESPONDENT accepted the counteroffer by enquiring for a list of 

acceptable banks from CLAIMANT in order to open a letter of credit as foreseen in the Sales 

Contract. In the alternative, RESPONDENT accepted the counteroffer in line with the attributable 

trade practice between the Parties. 

Issue B: CLAIMANT’s GCoS were validly included in the Sales Contract. RESPONDENT’s 

offer, which CLAIMANT accepted, referred to CLAIMANT’s GCoS. Thus, neither Party had to 

transmit the GCoS to the other. Alternatively, CLAIMANT’s GCoS were included in the Sales 

Contract by a reference in the counteroffer, which RESPONDENT accepted. CLAIMANT’s intent 

to include its GCoS in the Sales Contract was apparent to RESPONDENT. CLAIMANT did not have 

to transmit its GCoS to RESPONDENT because RESPONDENT had prior knowledge of their con-

tent. In any event, CLAIMANT’s GCoS were included in the Sales Contract through the attribut-

able trading practice between the Parties. CLAIMANT’s GCoS are valid under MCL. 

Issue C: The Parties have validly agreed on the jurisdiction of the Tribunal. The Parties' 

choice of the law of Mediterraneo for the Sales Contract neither automatically extends to the 

Arbitration Agreement nor is an implied choice for the Arbitration Agreement. Rather, the sub-

stantive validity of the Arbitration Agreement is governed by the rules of DCL because the 

Parties have impliedly chosen the rules of DCL or alternatively because DCL is the law at the 

seat. Under the rules of DCL, the Arbitration Agreement is substantively valid because the 

Parties concluded it by conduct or alternatively by reference. Furthermore, the Arbitration 

Agreement is formally valid under DAL, which governs the Arbitration Agreement as the ar-

bitration law at the seat. Even if Mediterranean law governed the Arbitration Agreement (quod 

non), it would be substantively and formally valid. As the CISG is not applicable to the Arbi-

tration Agreement, MCL governs the substantive validity of the Arbitration Agreement, which 

is valid thereunder. Even if the Arbitration Agreement were governed by the CISG, it would be 

substantively valid. Finally, the Arbitration Agreement would be formally valid under MAL, 

MCL and the CISG. 
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A. THE PARTIES CONCLUDED A SALES CONTRACT IN 2020 

1 At the Palm Oil Summit ("Summit") on 28 March 2020, Mr Chandra, CLAIMANT’s COO, and 

Ms Bupati, RESPONDENT’s Head of Contracting, negotiated commercial terms for the future supply 

of RSPO-certified palm oil by CLAIMANT (NoA, p. 5 para. 5; RNoA, p. 26 para. 8; PO 2, p. 49 

para. 13). On 1 April 2020, RESPONDENT ordered palm oil from CLAIMANT under the conditions dis-

cussed at the Summit and asked CLAIMANT to prepare the contractual documents (Exh. C 1, p. 10 

para. 12; Exh. C 2, p. 12 paras. 3 et seq.). As requested, CLAIMANT sent the contractual documents 

to RESPONDENT on 9 April 2020 (Exh. C 1, p. 10 para. 13; Exh. C 3, pp. 13 et seqq.).  

2 Under the circumstances of the present case, it is patently clear that the Parties entered a binding 

contract ("Sales Contract"). Surprisingly, RESPONDENT alleges that the Parties have never left the 

negotiation stage (RNoA, p. 27 para. 16). Therefore, CLAIMANT had to initiate this Arbitration and 

requests this Tribunal to find that the Parties concluded a Sales Contract in 2020.  

3 To conclude a contract under the CISG, there must be an offer (Art. 14 CISG) and an acceptance 

(Art. 18 CISG). Pursuant to Art. 8(1) CISG, statements and other conduct of a party are to be inter-

preted according to its intent if the other party knew or could not have been unaware of that intent 

(HUBER/MULLIS, p. 12). Alternatively, pursuant to Art. 8(2) CISG, the party’s statements and conduct 

are to be interpreted according to the understanding of a reasonable third person of the same kind as 

the other party would have had in the same circumstances. Art. 8(3) CISG identifies elements, such 

as the negotiations parties’ conduct after contract conclusion that should be considered in determining 

the parties’ intent (HUBER/MULLIS, pp. 12 et seq.; BRUNNER/PFISTERER/KÖSTER, Art. 14 para. 5). 

4 The Parties have concluded a Sales Contract. RESPONDENT made an offer by ordering palm oil that 

CLAIMANT accepted by sending the contractual documents [I]. Should the Tribunal find that CLAIM-

ANT thereby made a counteroffer (quod non), RESPONDENT accepted such counteroffer [II]. 

I. CLAIMANT accepted RESPONDENT's offer 

5 RESPONDENT made an offer by ordering RSPO-certified palm oil [1]. CLAIMANT accepted the offer 

by sending the contractual documents [2]. 

1. RESPONDENT made an offer  

6 By e-mail dated 1 April 2020, RESPONDENT placed an order with CLAIMANT for RSPO-certified palm 

oil (Exh. C 2, p. 12 para. 3). RESPONDENT’s order constitutes an offer. 

7 Pursuant to Art. 14(1) CISG, a proposal for concluding a contract constitutes an offer if it is suffi-

ciently definite and indicates the intention of the offeror to be bound in case of acceptance. A proposal 
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is sufficiently definite if it contains the essentialia negotii (FERRARI/KRÖLL, pre. Artt. 14-24 para. 7). 

These are the parties, the goods and quantities to be sold and their price (HUBER/MULLIS, p. 72; SCHRO-

ETER, Art. 14 para. 40). The price must be determinable, whereby a reference to market price is suf-

ficient (HUBER/MULLIS, p. 74; CISG-Online 138 [FRA, 1995], paras. 12 et seq.). An offer including 

the essentialia negotii shows the offeror’s intent to be bound (FERRARI/KRÖLL, Art. 14, para. 12). 

8 In the present case, RESPONDENT’s order constitutes an offer according to Art. 14 CISG as it is suffi-

ciently definite, and RESPONDENT had the intent to be bound. 

9 First, RESPONDENT’s order encompasses the essentialia negotii of a purchase contract. RESPONDENT 

ordered "20,000t RSPO-certified segregated palm oil per annum" for the years 2021 to 2025, at a 

price of USD 900/t in 2021 and 5 % below the market price for the subsequent years from CLAIMANT 

(Exh. C 2, p. 12 para. 3). The order, thus, specifies the parties involved, goods, quantities, and price. 

10 Second, RESPONDENT’s conduct after the negotiations at the Summit is evidence of its intention to be 

bound at the moment it made the offer on 1 April 2020. 

11 During the negotiations at the Summit, Mr Chandra and Ms Bupati agreed on all commercial terms 

of the Sales Contract (NoA, p. 5 para. 5; RNoA, p. 26 para. 8). They agreed that Ms Bupati would 

return with a "firm offer", after the approval of RESPONDENT’s management (ibid.). On 1 April 2020, 

she sent an e-mail with the subject "Purchase offer" (Exh. C 2, p. 12), which shows that RESPOND-

ENT’s management had approved the transaction (RNoA, p. 26 para. 9). By sending this e-mail, which 

contained all essentialia negotii, RESPONDENT showed its intent to be bound. 

12 Moreover, Ms Bupati affirmed RESPONDENT’s interest in "securing a long-term supply" of palm oil 

(Exh. C 2, p. 12 para. 2). Furthermore, Ms Bupati informed CLAIMANT that her assistant, Ms Faucon-

nier, would be responsible for "the implementation of the Contract" (ibid., para. 4). Had RESPONDENT 

not wanted to enter a binding contract it would not have made such statements.  

13 Finally, RESPONDENT denies it had the intent to be bound at the time it made the offer merely for 

political and financial reasons. Even before entering negotiations with CLAIMANT, RESPONDENT faced 

criticism against its palm oil biofuel production. In December 2019, RESPONDENT attempted to alle-

viate the criticism and declared to only use RSPO-certified palm oil. However, its endeavours were 

effectless (Exh. R 1, p. 29). Despite that, RESPONDENT made the purchase offer for RSPO-certified 

palm oil on 1 April 2020. After its share price plummeted (Exh. C 6, p. 19 para. 4), on 30 Octo-

ber 2020, RESPONDENT unexpectedly denied the existence of Sales Contract (Exh. C 7, p. 20). 
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14 In conclusion, RESPONDENT’s order constitutes an offer as it is sufficiently definite, and RESPONDENT 

had the intent to be bound at the time it made the offer. 

2. CLAIMANT accepted RESPONDENT’s offer by sending the contractual documents 

15 On 9 April 2020, Mr Rain, Mr Chandra’s assistant, sent the contractual documents with the terms of 

RESPONDENT’s offer (Exh. C 3, pp. 13 et seqq.; Exh. C 4, p. 17). In his cover e-mail, Mr Rain ex-

pressly accepted RESPONDENT’s offer (ibid., para. 1) and pointed out that CLAIMANT’s GCoS apply 

(ibid., para. 3). RESPONDENT now alleges that CLAIMANT’s reply altered the terms of RESPONDENT’s 

offer and constituted a counteroffer because of the reference to the GCoS (RNoA, p. 28. para. 17). 

16 Pursuant to Art. 19(2) CISG, a reply to an offer that contains additional or different terms which do 

not materially alter the offer is an acceptance (SCHROETER, Art. 19 para. 57). 

17 First and foremost, CLAIMANT’s reply did not alter the terms of RESPONDENT’s offer [a]. Alterna-

tively, if CLAIMANT’s reply altered the terms of the offer, these alterations were immaterial, and RE-

SPONDENT did not object in a timely manner [b].  

a) CLAIMANT’s acceptance did not deviate from RESPONDENT’s offer 

18 The reference to CLAIMANT’s GCoS in CLAIMANT’s reply did not alter RESPONDENT’s offer. Rather, 

CLAIMANT’s whole reply only mirrored what was anyway already the content of RESPONDENT’s offer. 

19 The wording of the offer and the acceptance does not have to be identical (SCHROETER, engl., Art. 18 

para. 5 et seq.). An interpretation of the offer based on Art. 8 CISG can reveal that the offer included 

terms that were not expressly formulated (BRUNNER/PFISTERER/KÖSTER, Art. 19 para. 2). 

20 It will be shown below in detail that CLAIMANT’s GCoS were impliedly part of RESPONDENT’s offer 

(cf. paras. 62 et. seqq.). In summary, RESPONDENT’s offer referred to the "conditions […] discussed 

at the Summit" (Exh. C 2, p. 12 para. 2). The GCoS were part of these discussed conditions. At the 

Summit, Mr Chandra indicated that the GCoS were supposed to be the same (RNoA, p. 26 para. 10). 

Furthermore, RESPONDENT knew that the Sales Contract would be based on CLAIMANT’s Model Con-

tract (Exh. C 2, p. 12 para. 5) and that the GCoS were part of the Model Contract (PO 2, p. 48 

para. 7). Thus, the GCoS were impliedly part of RESPONDENT’s offer. 

21 In conclusion, CLAIMANT’s reply constituted an acceptance to RESPONDENT’s offer. 

b) Alternatively, any changes to RESPONDENT’s offer were immaterial and RESPONDENT did 

not object to them in a timely manner 

22 Should the Tribunal find that CLAIMANT’s GCoS were not part of RESPONDENT’s offer, any changes 

to RESPONDENT’s offer were immaterial [i] and RESPONDENT did not object to them in due time [ii]. 
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i. Any changes to RESPONDENT’s offer were immaterial 

23 Under Art. 19(2) CISG, the incorporation of standard terms in a reply to an offer might be a material 

change (CISG-Online 162 [GER, 1995], para. 23). This must be evaluated on a case-by-case basis 

(CISG-Online 2948 [USA, 2017], paras. 53 et seqq.; SCHROETER, Art. 19 para. 35). If the counter-

party benefits from a change, it is deemed to be immaterial. (CISG-Online 269 [AUT, 1997], p. 4; 

DORNIS, Art. 19 para. 15; FERRARI/KRÖLL, Art. 19 para. 13). 

24 In the present case, the reference to the GCoS would be an immaterial change to RESPONDENT’s offer. 

As shown above, the Parties not only discussed the application of the GCoS but they also discussed 

the application of the Model Contract which always referred to the GCoS (cf. para. 20 above).  

25 Furthermore, RESPONDENT benefits from the Arbitration Clause in Art. 9 GCoS. Originally, the old 

version of the GCoS provided for arbitration under the rules of a commodity arbitration institution 

(Exh. R 4, p. 32). In 2016, CLAIMANT changed it to arbitration under the KLRCA, which has been 

renamed AIAC (Exh. C 1, p. 9 para. 4; RNoA, p. 27 para. 11 et seq.). RESPONDENT requested to select 

a non-industry related arbitration institution (Exh. C 2, p. 12 para. 7). The current Arbitration Clause 

provides for arbitration at the AIAC (Exh. R 4, p. 32) which is a neutral institution (AIAC website, 

About). Thus, RESPONDENT only benefits from Art. 9 GCoS. 

26 In conclusion, any changes in CLAIMANT’s acceptance to RESPONDENT’s offer would be immaterial.  

ii. RESPONDENT did not object to such immaterial changes in due time 

27 If an acceptance contains immaterial changes to the offer, a contract is concluded with the terms of 

the acceptance unless the offeror objects without undue delay (cf. Art. 19(2) CISG; SAENGER, Beck, 

Art. 19 para. 4; cf. Secretariat Commentary, Art. 17 paras. 9 et seq.), i.e., within three working days 

(GRUBER, Art. 19 para. 16; cf. CISG-Online 1528 [CHN, 2002], para. 3.2).  

28 After CLAIMANT’s reply on 9 April 2020, RESPONDENT did not contact CLAIMANT until 3 May 2020 

(NoA, p. 5 para. 8). Even then, Ms Fauconnier did not object to the reference to CLAIMANT's GCoS 

(Exh. C 5, p. 18 paras. 4 et seq.). Rather, she suggested changes to the "existing terms" (Exh. R 2, 

p. 30 para. 3), namely the documents for the letter of credit and the Arbitration Clause (Exh. C 5, 

p. 18 paras. 4 et seq.). This was not an objection to the GCoS. First, the wording "the existing terms" 

indicates that a contract was already concluded also from RESPONDENT’s point of view. Second, all 

concerns were eventually resolved (ibid., para. 4). Ms Fauconnier was convinced that there was no 

need to change the contractual terms (ibid.). Thus, RESPONDENT did not object in due time to any 

immaterial changes. Consequently, the Parties concluded the Sales Contract. 
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II. Even if sending the contractual documents amounts to a counteroffer, RESPOND-

ENT accepted it 

29 Should the Tribunal find that adding CLAIMANT's GCoS was a material change to RESPONDENT's offer 

and that CLAIMANT made a counteroffer, RESPONDENT accepted such counteroffer. 

30 RESPONDENT accepted the counteroffer by informing CLAIMANT about its preparation for perfor-

mance [1]. Alternatively, RESPONDENT accepted the counteroffer in line with the trading practice es-

tablished between CLAIMANT and Southern Commodities, which applies between the Parties [2]. 

1. RESPONDENT’s conduct amounts to acceptance of the counteroffer  

31 RESPONDENT’s conduct following CLAIMANT’s counteroffer on 9 April 2020 amounts to acceptance 

of such counteroffer. 

32 The offeree can express his assent to the offer with any statement or other conduct (cf. Art. 18(1) 

CISG; CISG-Online 4660 [USA, 2013], p. 9 para. 31). Conduct counts as acceptance if it constitutes 

an act of performance or preparation for performance (CISG-Online 1106 [BEL, 2005], p. 7; CISG-

Online 1376 [AUT, 2005], paras. 5.1 et. seqq.). If a purchase contract sets forth that the buyer is 

obliged to open a letter of credit, the opening of the latter amounts to performance (CISG-Online 2159 

[SUI, 2010], para. 5e; cf. CISG-Online 224 [AUT, 1996], para. 38). 

33 To fulfil its payment obligation under the Sales Contract, RESPONDENT must open a letter of credit 

(Exh. C 3, pp. 14 et. seq.). On 3 May 2020, RESPONDENT asked for a list of acceptable banks 

(Exh. R 2, p. 30 para. 2). This was the first act to perform its payment obligation. A reasonable person 

of the same kind as CLAIMANT could only understand RESPONDENT’s conduct as an acceptance of the 

counteroffer. Thus, CLAIMANT was entitled to interpret RESPONDENT’s conduct as an acceptance. 

34 In addition, the silence between the Parties from May to October 2020 does not affect the interpreta-

tion of RESPONDENT’s conduct as an acceptance. Since the first shipment of palm oil should not have 

happened before January 2021 (PO 2, p. 51 para. 23) and since all concerns were solved (Exh. C 5, 

p. 18 paras. 4 et seq.), there was no need for communication between the Parties before shipment.  

35 In conclusion, RESPONDENT accepted the counteroffer by informing CLAIMANT about its preparation 

for contract performance. 

2. Alternatively, RESPONDENT accepted the counteroffer by practice 

36 On 9 April 2020, CLAIMANT sent the contractual documents to RESPONDENT, asking for the return of 

a signed version thereof (Exh. C 4, p. 17 para. 5). Even though, RESPONDENT did not return them 

(Exh. C 1, p. 11 para. 14), RESPONDENT accepted the counteroffer due to applicable trading practice. 



UNIVERSITY OF ZURICH MEMORANDUM FOR CLAIMANT 
 

 

8 
 

37 Silence or inactivity does not in itself amount to acceptance (Art. 18(1) CISG). However, if there is 

additional evidence of the offeree’s intent to accept the offer, silence is an acceptance (HUBER/MULLIS, 

p. 85; FERRARI/KRÖLL, Art. 18 para. 10). Such evidence can be deduced from practices between the 

parties (CISG-Online 227 [SUI, 1996]; HUBER/MULLIS, p. 86; PERALES VISCASILLAS, Art. 9 para. 10). 

38 CLAIMANT and Southern Commodities developed a trading practice on contract formation [a]. In ac-

cordance with this trading practice, which is attributable to RESPONDENT [b], RESPONDENT has ac-

cepted the counteroffer [c]. The Parties did not to stipulate a form requirement [d]. 

a) CLAIMANT and Southern Commodities developed a practice regarding contract formation 

39 Southern Commodities, RESPONDENT’s parent firm, and CLAIMANT established a practice for contract 

formation during their business relationship (cf. Exh. C 1, p. 9 para. 3, Exh. R 3, p. 31 para. 3).  

40 To establish a practice, it is required that a particular conduct occurs frequently during a certain time 

between parties on which they can rely in good faith (SCHROETER, Art. 14 para. 16; PERALES VISCASIL-

LAS, Art. 9 paras. 8 and 11; CISG-Online 1093 [AUT, 2005], para. 15; CISG-Online 329 

[SUI, 1997], p. 22 para. 4b). A long business relationship with a plurality of contracts is required 

(CISG-Online 346 [SUI, 1997], para. c.cc). Additionally, a specific conduct must have been followed 

in at least three previous dealings (CISG-Online 659 [GER, 2000], para. 3a). Parties must recognize 

their conduct as a practice by expecting that it will be followed in the future (SCHMIDT-KESSEL, Art. 9 

para. 8a; CISG-Online 1093 [AUT, 2005], para. 15; CISG-Online 1455 [NLD, 2007], para. 11).  

41 CLAIMANT and Southern Commodities had established a practice, pursuant to which a contract is 

concluded if the contractual documents are not rejected within one week after receipt. CLAIMANT and 

Southern Commodities concluded "around 40 contracts" during their business relationship from 2010 

to 2018 (Exh. R 3, p. 31 para. 2). They always adhered to the following procedure. First, Southern 

Commodities would make an offer (ibid.). Then, CLAIMANT would incorporate the details of this offer 

in its Model Contract (ibid., para. 3). The filled-out Model Contract, i.e., the contractual documents, 

would be sent to Southern Commodities. If the contractual documents were not acceptable, Southern 

Commodities would reject them within a week (PO 2, p. 49 para. 9; Exh. C 1, p. 11 para. 14). Oth-

erwise, a contract would be concluded. Finally, CLAIMANT and Southern Commodities expected that 

they would follow this procedure in the future, as all contracts were successfully performed (Exh. C 1, 

p. 10 para. 4; Exh. R 3, p. 31 para. 3).  

42 Therefore, CLAIMANT and Southern Commodities established a trading practice that unless Southern 

Commodities objected to the contractual documents within a week, a contract was concluded. 
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b) The trading practice is attributable to the relationship between the Parties 

43 The trading practice that CLAIMANT and Southern Commodities had established is attributable to the 

relationship between CLAIMANT and RESPONDENT.  

44 Art. 9(1) CISG reflects the principle of good faith and binds parties to practices that they have estab-

lished between themselves (MELIS, Art. 9 para. 4; SCHMIDT-KESSEL, Art. 9 para. 8a; CISG-

Online 857 [SUI, 2003], para. 3b.bb.). Conduct and knowledge of a representative is attributable to 

the party he represents and encompasses practices that had been established between the representa-

tive and third parties (CISG-Online 828 [AUT, 2003]; CISG-Online 1093 [AUT, 2005]).  

45 First, the trading practice is attributable to RESPONDENT. The practice was established while Ms Bu-

pati was working for Southern Commodities. Southern Commodities centralized its palm oil business 

in RESPONDENT (Exh. R 1, p. 29). RESPONDENT employed Ms Bupati as Head of Contracting for all 

types of palm oil (Exh. R 3, p. 31 para. 4; PO 2, p. 48 para. 5) in order to benefit from her experience 

in the palm oil market and connection to the palm oil producers (Exh. R 3, p. 31 para. 4; PO 2, para. 

5). Ms Bupati’s experience could only be beneficial to RESPONDENT if the practices with palm oil 

producers, including CLAIMANT, continued. Therefore, the practice that Ms Bupati had established at 

Southern Commodities is attributable to RESPONDENT. 

46 Second, even RESPONDENT expected that the trading practice would continue. Ms Bupati said it was 

"good to see [Mr Chandra] at the Summit […] to re-establish [their] long-lasting and successful busi-

ness relationship in [her] new function" (Exh. C 2, p. 12 para. 1). Since it was the first contract be-

tween the Parties, Ms Bupati could only refer to the business relationship between CLAIMANT and 

Southern Commodities. Ms Bupati, emphasising this previous business relationship and its continu-

ance in her new function, indicates RESPONDENT’s intent to maintain the trading practice. 

47 Third, CLAIMANT could expect that the trading practice applies. Ms Bupati and Mr Chandra adhered 

to the same procedure as in 2018. Ms Bupati did not depart from it. Indeed, Ms Bupati requested to 

use the same Model Contract they used for the contracts between CLAIMANT and Southern Commod-

ities (Exh. C 2, p. 12 para. 5). By following the exact same procedure, RESPONDENT created the im-

pression that the practice shall apply. Thus, CLAIMANT could expect that the trading practice applies.  

48 In conclusion, the trading practice of CLAIMANT and Southern Commodities applies to the business 

relationship between CLAIMANT and RESPONDENT. 

c) RESPONDENT has accepted the counteroffer in line with the applicable practice  

49 As shown above, the trading practice between CLAIMANT and Southern Commodities is applicable to 

the Parties (cf. paras. 43 et seqq.). According to this practice, a contract is concluded with the terms 
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of the contractual documents if they are not objected to within a week (cf. para. 41 above). The Sales 

Contract was concluded in line with this trading practice. 

50 On 1 April 2020, Ms Bupati sent an offer and asked CLAIMANT to prepare the contractual documents 

by using the Model Contract (cf. Exh. C 2, p. 12 para. 5; Exh. C 1, p. 10 para. 12). On 9 April 2020, 

CLAIMANT sent the contractual documents to RESPONDENT (Exh. C 4, p. 17). Neither on 3 May 2020 

(cf. paras. 27 et seqq. above) nor at an earlier point in time did RESPONDENT object to the contractual 

documents (cf. Exh. R 2, p. 30). Thus, the Parties followed the exact same procedure which Ms Bupati 

and Mr Chandra used to follow while Ms Bupati was working for Southern Commodities. Thus, RE-

SPONDENT accepted the contractual documents, and the Sales Contract was concluded. 

51 In conclusion, RESPONDENT accepted the counteroffer in line with the applicable trading practice. 

d) Due to the applicable practice, no signature is required 

52 RESPONDENT alleges that the Sales Contract was not concluded because it lacked the Parties’ signature 

(RNoA, p. 28 para. 17). However, in line with the trading practice, there is no signature requirement 

for the Sales Contract. 

53 Under the CISG, a contract is subject to no form requirement (cf. Art. 11 CISG; SCHMIDT-KESSEL, 

Art. 11 para. 5). Parties may stipulate a form requirement for their contract (CISG-Online 2026 

[SUI, 2009], para. 100). If parties choose a specific form, they can agree on what it entails, for in-

stance whether a handwritten signature of both parties is necessary (SCHMIDT-KESSEL, Art. 11, 

para. 16). The parties can agree on a specific form expressly or through practice (CISG-Online 2427 

[SUI, 2010], para. 3.1; BRUNNER/BALOGH, Art. 11 para. 4). 

54 Under CLAIMANT’s and Southern Commodities’ practice, the conclusion of a contract was not subject 

to a signature requirement. In five cases, Southern Commodities did not return a signed version of the 

contract to CLAIMANT. Nevertheless, these contracts were performed (Exh. R 3, p. 31 para. 3). These 

five incidences suffice to establish the practice which requires no signature to conclude a contract.  

55 In the present case, the Parties adhered to this previous practice. CLAIMANT only asked for the return 

of a signed copy of the contractual documents to facilitate the paperwork for the shipment (Exh. C 4, 

p. 18, para. 5). Although RESPONDENT did not return a signed version, RESPONDENT prepared for 

performance of its payment obligation (cf. paras. 31 et seqq. above). Had RESPONDENT deemed a 

signature to be necessary it would not have taken preparatory steps for performance. 

56 In conclusion, in line with the trading practice there is no signature requirement for the Sales Contract. 
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Conclusion: The Parties concluded a Sales Contract for the supply of RSPO-certified segregated 

palm oil under the CISG. RESPONDENT made an offer by ordering palm oil from CLAIMANT. CLAIM-

ANT accepted RESPONDENT’s offer. The acceptance did not deviate from RESPONDENT’s offer. Even 

if it did, the discrepancy was immaterial, and RESPONDENT did not object within due time. Even if the 

changes to RESPONDENT’s offer were material, a contract was concluded. CLAIMANT made a coun-

teroffer, which RESPONDENT accepted by conduct when it informed CLAIMANT about its preparation 

for contract performance. In any event, RESPONDENT accepted the counteroffer by refraining to object 

to it within a week in line with the applicable trading practice. 

B. CLAIMANT’S GCOS WERE INCLUDED IN THE SALES CON-

TRACT 

57 Contrary to RESPONDENT’s allegations (RNoA, p. 28 para. 20), CLAIMANT’s GCoS were validly in-

cluded in the Sales Contract. 

58 In line with the legal test under the CISG for the inclusion of standard terms [I], CLAIMANT's GCoS 

were included in the Sales Contract. RESPONDENT’s offer, which was accepted by CLAIMANT, im-

pliedly referred to the GCoS [II]. Alternatively, the GCoS were included in the Sales Contract, as 

RESPONDENT accepted CLAIMANT’s counteroffer, which includes a reference to the GCoS [III]. In 

any event, the GCoS were included in the Sales Contract in accordance with the Parties’ practice [IV]. 

Furthermore, the GCoS are substantively valid under MCL [V]. 

I. The relevant legal test for the inclusion of standard terms under the CISG 

59 The inclusion of standard terms is governed by the CISG, in particular by the rules on contract for-

mation (Artt. 14 to 24 CISG) and interpretation (Artt. 8 and 9 CISG; A/CN.9/142, p. 81 paras. 276 et 

seqq.; CISG-Online 5488 [GER, 2020] para. 41; CISG-Online 617 [GER, 2001], p. 8 para. 1; MAG-

NUS, Standard, p. 298 para. 10; DJORDJEVIC, Art. 4 para. 24; PILTZ, pp. 233 et seq.). 

60 Standard terms are included in a contract if they are part of the accepted offer (SCHROETER, Art. 14, 

para. 120). Standard terms are part of the offer if the offeror intended to include them in the contract 

and if his intent is apparent to the offeree (MANKOWSKI, Vor. Artt. 14-24, para. 26; DORNIS, Vor. 

Artt. 14-24 para. 7). It must be determined according to Art. 8 CISG whether the offeror had such an 

intent and whether it was apparent (FERRARI/MüKoHGB, Art. 14 para. 39; MANKOWSKI, Vor Artt. 14-

24 para. 26; cf. para. 3 above). In principle, there must be a reference to the standard terms in oral or 

written communication between the parties (Opinion No. 13, para. A/4; MANKOWSKI, Vor Artt. 14 

to 24 para. 26; SCHROETER, Art. 14 para. 121; MAGNUS, Standard, p. 299 para. 11). Additionally, the 
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recipient must have a reasonable opportunity to take notice of them before the contract is concluded 

(CISG-Online 919 [GER, 2003], p. 8 para. aaa.). This requires that the standard terms are transmitted 

to the offeree (CISG-Online 617 [GER, 2001], pp. 8 et seqq. para. 2; MAGNUS, Standard, p. 299 

para. 11; MANKOWSKI,Vor Artt. 14 to 24 para. 28).  

61 However, the transmission of the standard terms is not always required (Opinion No. 13, para. B/2.6; 

SCHMIDT-KESSEL, Art. 8 para. 53a). It is legally redundant to transmit the standard terms if the buyer 

asks for the inclusion of the seller’s standard terms (MANKOWSKI, Vor. Artt. 14-24 para. 41), if the 

counterparty had prior knowledge of their content (Opinion No. 13, para. B/2.6; SCHROETER, Art. 14 

para. 125; MAGNUS, Art. 14, para. 41), or if the parties have established a practice, pursuant to which 

the standard terms do not need to be transmitted for their inclusion in the contract (HUBER/MULLIS, 

p. 32; MAGNUS, Art. 14, para. 41; CLOUT Case No. 1202 [NL, 2009]). 

II. RESPONDENT’s offer, which CLAIMANT accepted, referred to the GCoS  

62 At the Summit on 28 March 2020, Mr Chandra, CLAIMANT’s COO, and Ms Bupati, RESPONDENT’s 

Head of Contracting, discussed the application of CLAIMANT’s GCoS (PO 2, p. 49 para. 13; RNoA, 

p. 26 para. 10; Exh. C1, p. 10 para. 11). On 1 April 2020, RESPONDENT made an offer (cf. paras. 6 

et seqq. above) that referred to the conditions discussed at the Summit (Exh. C 2, p. 12 para. 2). 

63 The interpretation of RESPONDENT’s offer shows that its intent was to include CLAIMANT’s GCoS in 

the Sales Contract [1]. RESPONDENT was not under the duty to transmit the GCoS to CLAIMANT, since 

the GCoS are CLAIMANT’s. Likewise, CLAIMANT was not obliged to transmit the GCoS to RESPOND-

ENT, because RESPONDENT requested the inclusion of the GCoS in the Sales Contract [2]. 

1. RESPONDENT intended to include the GCoS into its offer 

64 RESPONDENT intended to include the GCoS in the offer sent to CLAIMANT on 1 April 2020. 

65 A party may express its intent to include standard terms in oral or written communication through an 

express or implied reference to such terms (CISG-Online 828 [AUT, 2003], para. 41; Opinion 

No. 13, para. A/4; SAENGER/ FERRARI, Art. 8 para. 6; SCHROETER, Art. 14 p. 394 para. 121). There are 

no form requirements for the reference to standard terms (SCHROETER, Art. 14 p. 394 para. 121).  

66 Due consideration must be given to all relevant circumstances of the case in order to determine 

whether standard terms were intended to be part of the offer (cf. Art. 8(3) CISG). The wording of the 

parties’ statements, the negotiations, any usages, practice, and subsequent conduct of the parties must 

be taken into account (BRUNNER/HURNI, para. 14). The offeror intends to include the standards terms 
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if their inclusion has been part of the negotiations between the parties (CISG-Online 2490 

[USA, 2013], para. 37; CISG-Online 828 [AUT, 2003], p. 13 para. 41). 

67 First, the wording of the offer demonstrates RESPONDENT’S intent to include the GCoS in its offer. 

RESPONDENT’s offer impliedly includes the GCoS with the reference to "the conditions discussed at 

the Palm Oil Summit" (Exh. C 2, p. 12 para.2). At the Summit, Mr Chandra and Ms Bupati, discussed 

the inclusion of the GCoS (RNoA, p. 26 para. 10). Mr Chandra mentioned that "the remaining terms 

would be those of the previous contracts, including CLAIMANT’s [GCoS]" (PO 2, p. 49 para. 13). 

Even RESPONDENT confirmed (RNoA, p. 26 para. 10) that Mr Chandra informed Ms Bupati that "[…] 

the General Conditions of Sale were supposed to be the same" (ibid.). Thus, the wording of the offer 

is evidence that RESPONDENT wanted to include CLAIMANT’s GCoS.  

68 Furthermore, Ms Bupati’s attempt to negotiate the Arbitration Clause contained in the GCoS (Exh. 

C 1, p. 10 para. 11) indicates that RESPONDENT considered the GCoS to be part of the discussed con-

ditions of the Sales Contract. At the Summit, Ms. Bupati indicated that "it could […] be necessary to 

adapt some of the legal terms which had been used in the previous contracts […] in particular the 

dispute solution mechanism […]" (ibid.). Accordingly, Ms Bupati requested in RESPONDENT’s offer 

of 1 April 2020 to amend the Arbitration Clause by adding UNCITRAL Transparency Rules (Exh. 

C 2, p. 12 para. 6). The GCoS always contained an arbitration clause as dispute solution mechanism 

(Exh. R 4, p. 32). Thus, "legal terms" refer to the GCoS, since all contracts that Ms Bupati and Mr 

Chandra negotiated in the past included CLAIMANT’s GCoS (cf. PO 2, p. 48 para. 7).  

69 The Parties' negotiations and the wording of RESPONDENT's offer could only be understood to the 

effect that RESPONDENT's offer included the GCoS. 

70 Second, RESPONDENT’s assumption that CLAIMANT would use its Model Contract also reveals RE-

SPONDENT’s intent to include the GCoS into its offer. The Model Contract, which declared the GCoS 

applicable (PO 2, p. 48 para. 7), was used in all contracts concluded between CLAIMANT and South-

ern Commodities since 2010. Ms Bupati referred in her e-mail to CLAIMANT’S Model Contract 

(Exh. C 2, p. 12 para. 5). Therefore, it was reasonable for CLAIMANT pursuant to Art. 8(1) and 

Art. 8(3) CISG that RESPONDENT intended to apply the GCoS to the Sales Contract. 

71 Finally, the fact that the Parties did not discuss the GCoS in detail is irrelevant. Merchants concentrate 

on the essentials of the transaction like the quality of the goods and their price, and do not negotiate 

the content of standard terms in detail (SCHROETER, Art. 14 para. 114). RESPONDENT had difficulties 

to acquire RSPO-certified palm oil (RNoA, p. 26 para. 4; Exh. R 3, p. 31 para. 6) and CLAIMANT 

searched for a customer for 2/3 of its palm oil production (Exh. R 3, p. 31 para. 6; Exh. C 1, p. 10 
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para. 7; NoA, p. 5 para. 3). Ms Bupati and Mr Chandra tacitly relied on their previous business rela-

tionship to conclude a mutually beneficial contract. They willingly avoided to negotiate every clause 

and based their negotiation on the GCoS to focus on the commercial terms. That the Parties did not 

negotiate the GCoS in extenso does not alter the interpretation of RESPONDENT’S offer. 

72 In conclusion, the interpretation of RESPONDENT’s offer in its e-mail of 1 April 2020 pursuant to 

Art. 8 CISG shows RESPONDENT's intent to include the GCoS in the Sales Contract.  

2. There was no need for CLAIMANT to transmit the GCoS to RESPONDENT 

73 RESPONDENT was not obliged to transmit the GCoS to CLAIMANT, since RESPONDENT included 

CLAIMANT’s GCoS in its offer. Likewise, CLAIMANT must not transmit them to RESPONDENT. 

74 The standard terms do not need to be transmitted if the buyer includes the seller’s standard terms in 

its offer (MANKOWSKI, Vor. Artt. 14-24 para. 41). In such a case, the buyer waives its right to receive 

the standard terms (GRUBER, Art. 14 para. 33; MANKOWSKI, Vor. Artt. 14-24 para. 41). 

75 In the present case, as shown above (cf. paras. 64 et seqq.), RESPONDENT intended to include the 

GCoS in the Sales Contract and it therefore waived its right to obtain a copy of CLAIMANT’s GCoS. 

76 In conclusion, CLAIMANT must not transmit the GCoS to RESPONDENT. The GCoS were included in 

the Sales Contract with CLAIMANT’s acceptance of RESPONDENT’s offer.  

III. Alternatively, the GCoS were included in the Sales Contract, as RESPONDENT 

accepted CLAIMANT’s counteroffer, which encompasses the GCoS  

77 Should the Tribunal find that the contractual documents sent by CLAIMANT constituted a counteroffer 

(quod non, cf. paras. 18 et seqq above), CLAIMANT’s GCoS were still validly included in the Sales 

Contract.  

78 It was apparent to RESPONDENT that CLAIMANT intended to include the GCoS in the counteroffer [1]. 

CLAIMANT did not have to transmit the GCoS to RESPONDENT since RESPONDENT had a reasonable 

opportunity to take notice of them [2]. As shown above (cf. paras. 15 et seqq.), RESPONDENT accepted 

the offer and thereby the inclusion of the GCoS [3]. 

1. It has been apparent to RESPONDENT that CLAIMANT intended to include the GCoS  

79 CLAIMANT’s intent to include the GCoS was apparent to RESPONDENT. 

80 The intent of the offeror to include standard terms must be apparent to the offeree (cf. para. 60 above). 

If one party clearly expresses that intent, the recipient cannot purport to have insufficient knowledge 

of it (ENDERLEIN/MASKOW, Art. 8 para. 3.1). 
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81 It has been apparent to RESPONDENT that CLAIMANT intended to include its GCoS. First, the contrac-

tual documents set forth that "Seller’s General Conditions of Sale apply" (Exh. C 3, p. 13, table). 

Second, CLAIMANT affirmed in its e-mail of 9 April 2020 that "Seller’s General Conditions of Sale 

apply to issues not regulated in the [Sales Contract]" (Exh. C 4, p. 17 para. 3). RESPONDENT could 

not have understood these references to the GCoS other than that CLAIMANT intended to apply them.  

82 Thus, it was apparent to RESPONDENT that CLAIMANT intended to include its GCoS in its counteroffer.  

2. RESPONDENT had a reasonable opportunity to take notice of the GCoS  

83 RESPONDENT was aware of the content of the GCoS since Ms Bupati knew their content. Thus, 

CLAIMANT had no duty to send the GCoS to RESPONDENT.  

84 If both parties know about the content of standard terms, it is not necessary that the standard terms are 

transmitted to the recipient to make them part of the offer (SCHROETER, Art. 14 paras. 120 and 125; 

FERRARI/KRÖLL, Art. 14 para. 40; MAGNUS, Art. 14 para. 41). The level of knowledge of the recipient 

is decisive (GRUBER, Art. 14 para. 32). Knowledge can be assumed if it there is proof that they have 

been made available to the other party at an earlier point in time (ibid.). 

85 Ms Bupati was aware of the content of CLAIMANT’s GCoS. The GCoS were sent to Southern Com-

modities in 2011 (RNoA, p. 27 para. 11), when Ms Bupati was employed there (Exh. R 3, 

p. 31 para. 2). She had a closer look at the GCoS during an arbitration proceeding against CLAIMANT 

in 2014 (RNoA, p. 27 para 11; Opinion No. 13, para. B/2.6; PO 2, p. 50 para. 18). The GCoS re-

mained the same since 2011 except for the amendment of the Arbitration Clause (Exh. C 1, p. 9 para. 

4). CLAIMANT informed her about the change of the Arbitration Clause in 2016 (RNoA, p. 27 

para. 12). Therefore, Ms Bupati knew about the content of the GCoS.  

86 The knowledge of Ms Bupati must be attributed to RESPONDENT. The knowledge of a representative 

in relation with a particular transaction is imputed to the principal (ROUILLER, p. 260). Since 2018, 

Ms Bupati has been RESPONDENT’s Head of Contracting (Exh. R 3, p. 31 para. 4). RESPONDENT em-

ployed her to benefit from her relations to palm oil producers (ibid.). Hence, Ms Bupati’s knowledge 

is attributed to RESPONDENT. Thus, RESPONDENT is deemed to have knowledge of the GCoS. Hence, 

it had a reasonable opportunity to take notice through Ms Bupati. 

87 In conclusion, it was not necessary for CLAIMANT to transmit its GCoS to RESPONDENT.  

3. The GCoS were included in the Sales Contract with RESPONDENT’s acceptance 

88 As shown above (cf. paras. 29 et seqq.), CLAIMANT’s counteroffer was accepted by RESPONDENT. 

Since the GCoS were part of the counteroffer, the GCoS were included in the Sales Contract. 
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89 Standard terms are included in a contract if the offeree accepts the offer which refers to the standard 

terms, provided that there was a reasonable opportunity to take notice of them (Opinion No. 13, 

para. B 2.13, cf. PILTZ, p. 238). That the counterparty reads the standard terms or even specifically 

confirms their inclusion is not necessary (ibid.). It is decisive whether it can be assumed that the other 

party was aware that the standard terms would apply to the contract (ibid.).  

90 The counteroffer unequivocally refers to CLAIMANT’s GCoS. As shown above (paras. 73 et seqq), 

there was no need to transmit the GCoS for RESPONDENT to have a reasonable opportunity to take 

notice of their content.  

91 Therefore, the GCoS were included in the contract because RESPONDENT accepted the counteroffer. 

IV. In any event, the GCoS were included in the Sales Contract by practice 

92 In any event, the Tribunal should consider that the Parties included the GCoS by practice. 

93 According to Art. 9(1) CISG, Parties are bound by any established practices (cf. para. 40 above). 

These must be considered for the inclusion of standard terms (SCHROETER, Art. 14 para. 76).  

94 CLAIMANT and Southern Commodities established a trading practice (cf. paras. 39 et seqq. above), 

which is transferrable to CLAIMANT and RESPONDENT (cf. paras. 43 et seqq. above). According to this 

practice, it is not necessary to transmit the GCoS to the other party [1]. In line with this practice, the 

GCoS were included in the Sales Contract without their transmission to RESPONDENT [2]. 

1. CLAIMANT and Southern Commodities established a practice to include the GCoS with-

out transmission 

95 CLAIMANT and Southern Commodities established a practice to include the GCoS in their contracts 

without their transmission.  

96 The inclusion of standard terms without transmission can only become a practice if the standard terms 

have been included in past contracts (SCHROETER, Art. 14 para. 162). It is sufficient that they were 

sent once (HUBER/KRÖLL, p. 310). 

97 A practice can be that standard terms are included by reference if the other party does not object to 

them (CISG-Online 644 [AUT, 2001], p. 5; cf. PILTZ, p. 235). In such cases, if the standard terms 

change, the user must inform the recipient (DORNIS, Vor. Artt. 14-24 para. 13). 

98 CLAIMANT's GCoS had been included in a contract with Southern Commodities in October 2011. The 

GCoS were transmitted to Southern Commodities and the contractual documents referred to them 

(RNoA, p. 27 para. 11; PO 2, p. 48 para. 7). Between 2011 and 2018, CLAIMANT provided for the 



UNIVERSITY OF ZURICH MEMORANDUM FOR CLAIMANT 
 

 

17 
 

application of the GCoS in the contractual documents and in the accompanying e-mail in all forty 

contracts (Exh. C1 p. 9 para. 4; PO 2, p. 48 para. 7). Southern Commodities never rejected their in-

clusion. CLAIMANT and Southern Commodities both considered that the GCoS were included in their 

contracts without transmitting them. In 2016 only the Arbitration Clause was changed (Exh. C1, p. 9 

para. 4). CLAIMANT informed Ms Bupati about this change (ibid.; RNoA, p. 27 para. 12). Thus, the 

practice to include the GCoS into their contracts without transmission continued after 2016.  

99 In conclusion CLAIMANT and Southern Commodities established a trading practice for the inclusion 

of the GCoS into their contracts by a mere reference and without transmitting them.  

2. The GCoS have been included in the Sales Contract without transmission 

100 As shown above (cf. paras. 43 et seqq.), the practice developed between Southern Commodities and 

CLAIMANT is applicable between the Parties. Hence, the GCoS were included in the Sales Contract 

without transmission.  

101 Under the applicable practice (cf. paras. 95 et seqq. above), the GCoS must not be transmitted to 

become part of a contract. A reference to the GCoS is sufficient for their inclusion. 

102 In the present case, the GCoS were included without transmission pursuant to the practice. The Parties 

used the same Model Contract that referred to the GCoS (Exh. C 3, p. 13, table) and adhered to the 

same procedure as CLAIMANT and Southern Commodities. Thus, the GCoS were included when RE-

SPONDENT accepted the counteroffer, which referred to the GCoS (cf. paras. 79 et seqq. above).  

103 In conclusion, the GCoS were included in the Sales Contract without their transmission.  

V. All terms of the GCoS are valid under MCL 

104 Clause 4 of CLAIMANT's GCoS is not a surprising term and thus all terms of the GCoS are valid under 

Mediterranean Contract Law ("MCL"). 

105 Clause 4 gives the seller two months to remedy any breach of contract (PO 2, p. 52 para. 31). Only 

if such remedy is unsuccessful may the buyer terminate the contract (ibid.). 

106 The validity of the contract and of its provisions is not governed by the CISG (Art. 4(a) CISG) but by 

the applicable domestic law (CISG-Online 1376 [AUT, 2005] para. 9.1; CISG-Online 642 

[AUT, 2000] p. 4; STADLER, pp. 89 et seq.; DRASCH, p. 34 et seq.; MAGNUS, Art. 14 para. 42).  

107 In the case at hand, the domestic law governing the substantive validity of the GCoS is MCL through 

the Parties’ choice of law (PO 2, p. 52 para. 33). 
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108 Pursuant to Art. 2.1.20(1) MCL, surprising terms are not effective, unless they were expressly ac-

cepted. A term is surprising if a reasonable third person would not have expected it (NAUDÉ, 

Art. 2.1.20 para. 6), but not if it is common in a particular trade (ibid., para. 11).  

109 In Equatoriana, where RESPONDENT is seated, Clause 4 is not unusual (PO 2, p. 52 para. 31). A rea-

sonable third person that trades with palm oil in that region would have expected such a clause. Thus, 

RESPONDENT would and could have expected a such a clause as Clause 4 GCoS. Therefore, CLAIM-

ANT’s GCoS entail no surprising terms and are valid under MCL.  

110 In conclusion, all terms of CLAIMANT’s GCoS are valid under MCL.  

Conclusion: The interpretation of RESPONDENT’S offer of 1 April 2020 shows that RESPONDENT’s 

intent was to include the GCoS in the Sales Contract. For the GCoS to be included in the Sales Con-

tract, it is superfluous that CLAIMANT transmits them to RESPONDENT because RESPONDENT asked for 

their inclusion. Should the Tribunal find that the sending of the contractual documents by CLAIMANT 

on 9 April 2020 constitutes a counteroffer (quod non), this counteroffer included the GCoS. CLAIM-

ANT’s intent to include the GCoS was apparent to RESPONDENT, who accepted the alleged counterof-

fer and thus the inclusion of the GCoS in the Sales Contract. CLAIMANT did not have to transmit the 

GCoS to RESPONDENT because RESPONDENT had prior knowledge of their content. In any event, the 

GCoS were included in the Sales Contract through the Parties’ practice regarding the inclusion of the 

GCoS without their transmission. Lastly, all terms of CLAIMANT’s GCOS are valid under MCL. 

C. THE PARTIES HAVE VALIDLY AGREED ON THE JURISDICTION 

OF THE TRIBUNAL 

111 The Parties concluded a Sales Contract [A], which includes CLAIMANT's GCoS [B]. In CLAIMANT’s 

GCoS, the Parties agreed that "[a]ny dispute, controversy or claim arising out of or relating to [the 

Sales Contract] […] shall be settled by arbitration in accordance with the AIAC Arbitration Rules 

(Exh. R 4, p. 32, Art. 9 GCoS after changes in 2016). Thus, the Parties have agreed that a dispute such 

as in the present case is submitted to arbitration.  

112 RESPONDENT challenges the jurisdiction of this Tribunal, alleging that the Parties’ arbitration agree-

ment ("Arbitration Agreement") would be invalid. RESPONDENT suggests that Mediterranean law 

governs the validity of the Arbitration Agreement and that thereunder, CLAIMANT’S GCoS would not 

have been included in the Sales Contract (RNoA, p. 27 paras. 14 et seq.). However, it is Danubian 

law that governs the validity of the Arbitration Agreement, and thereunder, the Arbitration Agreement 
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is valid. In any event, the Arbitration Agreement would also be valid under the law of Mediterraneo. 

Thus, the Tribunal has jurisdiction.  

113 The Parties agreed to apply the 2021 AIAC Rules ("AIAC Rules") (PO 1, p. 46 para. II). Pursuant 

to Rule 20.1 AIAC Rules, the tribunal is empowered to rule on its jurisdiction including objections 

regarding the existence or validity of the arbitration agreement. Hence, the Tribunal is granted com-

petence-competence (cf. BORN, pp. 1139 et seqq.). 

114 If the validity of an arbitration agreement is challenged, the tribunal should first determine the laws 

applicable to the arbitration agreement by conducting a conflict of laws analysis. Second, it should 

examine its validity thereunder (BERGER, pp. 305 et seq.; STÜRNER/WENDELSTEIN, p. 475; 

cf. LEW/MISTELIS/KRÖLL, para. 6-33). The tribunal should determine separately the laws governing 

the substantive and formal validity (BERGER, pp. 303 et seq.). 

115 The rules of Danubian Contract Law ("DCL") govern the substantive validity of the Arbitration 

Agreement [I]. Thereunder, the Arbitration Agreement is substantively valid [II]. The Arbitration 

Agreement is formally valid under Danubian Arbitration Law ("DAL") [III]. Even if Mediterranean 

law, with or without the CISG, governed the Arbitration Agreement (quod non), the Arbitration 

Agreement would be substantively and formally valid thereunder [IV]. 

I. The rules of DCL govern the substantive validity of the Arbitration Agreement 

116 Rule 13.5(a) AIAC Rules is the starting point of the Tribunal’s conflict of laws analysis. According 

to this provision, in absence of any agreement by the parties, the tribunal is empowered to determine 

the law governing the arbitration agreement. When applying this rule, the tribunal should take into 

account the conflict of laws rules used by state courts at the seat of arbitration to avoid annulment of 

the award (cf. LANDBRECHT, pp. 70 et seq.). 

117 The seat of this Arbitration is Danubia (Exh. R 4, p. 32). Danubia is a contracting State to the New 

York Convention ("NYC") and DAL is a verbatim adoption of the UNCITRAL Model Law 

("UML") with Option 1 for Art. 7 (PO 1, p. 47 para. III.3). 

118 Art. V(1)(a) NYC contains a conflict of laws rule for evaluating the validity of arbitration agreements 

in enforcement proceedings. This rule is applicable also at the pre-award stage as divergent decisions 

could result from applying different criteria at the pre- and post-award stage (CISG-Online 5488 

[GER, 2020], paras. 48 et seqq.; STEINGRUBER, para. 6.16; KRÖLL, Schiedsklauseln, para. 34; 

LEW/MISTELIS/KRÖLL, para. 6-55). According to Art. V(1)(a) NYC, the express or implied choice of 



UNIVERSITY OF ZURICH MEMORANDUM FOR CLAIMANT 
 

 

20 
 

the parties determines the law applicable to the substantive validity of the arbitration agreement. Ab-

sent such choice, the decisive objective factor is the seat of arbitration (cf. KRÖLL, Schiedsklauseln, 

paras. 32, 38).  

119 Thus, the Tribunal should assess, based on Rule 13.5(a) AIAC Rules and Art. V(1)(a) NYC, whether 

there is an express or implied choice of law for the Arbitration Agreement made by the Parties. If no 

such choice was made, the law at the seat of arbitration applies.  

120 The Parties have agreed that Mediterranean law governs the Sales Contract (PO 2, p. 52 para. 33). 

However, the rules of DCL govern the substantive validity of the Arbitration Agreement because first, 

the law governing the Sales Contract does not automatically extend to the Arbitration Agreement [1]. 

Second, the Parties have not impliedly chosen the law of Mediterraneo to govern the Arbitration 

Agreement [2]. Third, the Parties’ choice of the seat in Danubia is an implied choice for the law gov-

erning the substantive validity of the Arbitration Agreement [3]. Fourth, even if the Parties had not 

impliedly chosen a law, the substantive validity of the Arbitration Agreement would still be governed 

by the rules of DCL as the law at the seat of arbitration [4]. 

1. The express choice of Mediterranean law for the Sales Contract does not automatically 

extend to the Arbitration Agreement  

121 CLAIMANT submits that there is no automatic extension of the law governing the Sales Contract to the 

Arbitration Agreement due to the doctrine of separability. 

122 The doctrine of separability provides that the arbitration agreement is an agreement distinct from the 

main contract (KRÖLL, Schiedsklauseln, para. 13; cf. REDFERN/HUNTER, para. 3.25; 

LEW/MISTELIS/KRÖLL, para. 6-9; NAZZINI, p. 684; PLAVEC, p. 100). Thus, an express choice of law for 

the main contract does not automatically extend nor comprise the arbitration agreement 

(SCHERER/JENSEN, Harmonized Theory, p. 9; PLAVEC, p. 100; VOROBEY, p. 138; KRÖLL, 

Schiedsklauseln, para. 28). Thus, a different law may apply to the Arbitration Agreement.  

123 The doctrine of separability is enshrined in the applicable AIAC Rules. The "arbitration agreement 

[…] shall be treated as an agreement independent of the other terms of the contract" (Rule 20.1(a) 

AIAC Rules). Furthermore, the " […] law applicable to the substance of the dispute and the law gov-

erning the arbitration agreement […]" need to be distinguished (Rule 13.5(a) AIAC Rules). Also, 

Art. 16 DAL adopts the doctrine of separability (Explanatory Note, p. 30 para. 25). Thus, the Sales 

Contract and the Arbitration Agreement have to be treated separately.  
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124 In the case at hand, the Parties expressly chose that the Sales Contract is governed by Mediterranean 

law but have not agreed that it would also govern the Arbitration Agreement. Ms Bupati, RESPOND-

ENT’s Head of Contracting, when discussing the choice of law clause, referred to the "sales contract" 

(Exh. C 2, p. 12 para. 5). Similarly, Mr Rain, assistant of Mr Chandra, CLAIMANT's COO, mentioned 

"the sale" (Exh. C 4, p. 17 para. 2). Thus, the Parties expressly chose Mediterranean law to apply only 

to the substance of the Sales Contract and not to the Arbitration Agreement. 

125 In conclusion, the Parties expressly chose Mediterranean law only for the Sales Contract. This express 

choice does not automatically extend to the Arbitration Agreement due to the doctrine of separability. 

2. The Parties have not impliedly chosen the law of Mediterraneo to govern the Arbitra-

tion Agreement  

126 It has been suggested that commercial parties likely do not know about the doctrine of separability. 

Accordingly, the parties would not expect that the arbitration agreement is governed by a different 

law than the main contract. Thus, it has been proposed that, as a general rule of interpretation, a choice 

of law for the main contract is an implied choice of law for the arbitration agreement (cf. Enka Case, 

para. 53[iv]; SCHERER/JENSEN, Close Connections, p. 675; cf. KRÖLL, Schiedsklauseln, paras. 17 et 

seqq., 43). 

127 However, this opinion should not be followed. It cannot be presumed that parties intend that the law 

chosen for the main contract also governs the arbitration agreement [a]. In any event, the facts of the 

case refute such a presumption [b]. 

a) It cannot be presumed that parties intend that the law chosen for the main contract also 

governs the arbitration agreement 

128 CLAIMANT submits that it cannot be presumed that the parties’ choice for the main contract is also 

applicable to the arbitration agreement. 

129 First, it cannot be presumed that commercial parties do not know about the doctrine of separability. 

Such a presumption is too general. It does not do justice to the broad range of cases in international 

commercial arbitration. In complex transactions, usually several lawyers are involved. Their 

knowledge of the doctrine of separability and the effects of choosing the seat of arbitration is a given 

(cf. PIKA, p. 511; KRÖLL, Schiedsklauseln, para. 44). Furthermore, in order to respect the primacy of 

party autonomy, courts and tribunals should refrain from relying on the presumption that commercial 

parties do not know about the doctrine of separability (CHAN/YANG, p. 645). Thus, the Tribunal should 

refrain from presuming that parties do not know about the doctrine of separability. 
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130 Second, the reasoning behind the abovementioned general rule of interpretation (cf. para. 126) is 

flawed. Should parties not know about the doctrine of separability, they would not be aware that the 

arbitration agreement may be governed by a different law. Correspondingly, as they cannot know that 

they can choose a law for the arbitration agreement, they cannot intend that the law chosen for the 

main contract also governs the arbitration agreement. Thus, parties who do not know about the sepa-

rability doctrine cannot make an implied choice of law for the arbitration agreement (KRÖLL, 

Schiedsklauseln, para. 46). 

131 Third, parties rarely, if ever, give consideration to the arbitration clause in their negotiations on the 

choice of law for the main contract (BERGER, p. 320; SCHERER/JENSEN, Close connections, p. 675). 

The explanation for this is that the arbitration agreement is not a normal contractual provision 

(PLAVEC, p. 99). As arbitration clauses are procedural contracts, they have a different legal nature than 

other contractual clauses (KRÖLL, Schiedsklauseln, para. 22). Thus, parties cannot intend that the law 

chosen for the main contract also governs the arbitration agreement. 

132 In conclusion, the Tribunal should not follow the presumption that parties intend that the law chosen 

for the main contract also governs the arbitration agreement. 

b) In any event, the facts of the present case refute such a presumption  

133 Even if there were such a presumption, it is refuted by the facts of the case. 

134 The Parties must have known about the doctrine of separability, and they did not intend that the choice 

of law for the Sales Contract has any effect on the Arbitration Agreement.  

135 Ms Bupati, RESPONDENT’s Head of Contracting, had sufficient knowledge about arbitration to know 

about the doctrine of separability. She had a "closer look" (RNoA, p. 27 para. 11) at CLAIMANT’s 

GCoS before changes in 2016 "in the context of an arbitration" (ibid.) in 2014 between CLAIMANT 

and Southern Commodities. This version of the GCoS had differentiated between multiple applicable 

laws. On one hand, the law applicable to arbitration was the "Arbitration Act of Malaysia 1952" (Exh. 

R 4, p. 32). On the other hand, the law applicable to the main contract was the "law of Danubia" 

(PO 2, p. 51 para. 24). Ms Bupati's knowledge about the application of different laws to the main 

contract and the arbitration agreement is a strong indication that she also knew that the Sales Contract 

and the Arbitration Agreement may be governed by different laws.  

136 Furthermore, both Parties must have known about the doctrine of separability as they were advised 

by multiple lawyers. Mr Chandra, COO of CLAIMANT, testified that "one of our lawyers" gave the 

advice to change the applicable law for CLAIMANT's contracts (Exh. C 1, p. 10 para. 13). Also, 



UNIVERSITY OF ZURICH MEMORANDUM FOR CLAIMANT 
 

 

23 
 

Ms Fauconnier, Ms Bupati’s assistant, expressed that "she would have to check […] with their law-

yers" if a change of contractual terms would be necessary (Exh. C 5, p. 18 para. 4). Thus, the Parties 

were accompanied by several lawyers, who had to know about the separability doctrine. As the law-

yers' knowledge must be attributed to CLAIMANT and RESPONDENT respectively, the Parties must have 

known about the doctrine of separability. Thus, had it been the Parties’ intention that the law of Med-

iterraneo should govern the Arbitration Agreement, they could and should have expressly stated so.  

137 Lastly, the Parties did not intend the choice of law for the Sales Contract to have any effect on the 

Arbitration Agreement. In January 2020, CLAIMANT changed the law applicable to its future contracts 

from the law of Danubia to the law of Mediterraneo (Exh. C 1, p. 10 para. 13). This change was 

provoked by an unjustified contract termination by a long-term customer (RNoA, p. 26 para. 4). It is 

harder for the buyer, under the law of Mediterraneo, to terminate the contract when problems with the 

supply chain occur (cf. Exh. C 1, p. 10 para. 13). This implies that when CLAIMANT decided to change 

the law applicable to its future contracts, it did not foresee the possible effects of this change on arbi-

tration agreements. Mr Chandra communicated this change to Ms Bupati at the Summit. He explained 

to her that CLAIMANT had initiated arbitration proceedings against that customer in reaction to the 

unjustified contract termination (RNoA, p. 26 para. 4). Thus, it must have been clear for RESPONDENT 

that CLAIMANT changed the law for its future contracts because of the unjustified termination and that 

the law of Mediterraneo should apply only to substantive contractual terms.  

138 In conclusion, the Parties did not impliedly choose the law of Mediterraneo to apply to the Arbitration 

Agreement. 

3. The Parties’ choice of the seat in Danubia is an implied choice for the law governing the 

substantive validity of Arbitration Agreement 

139 By selecting the seat of arbitration in Danubia, the Parties had impliedly chosen DCL as the law gov-

erning the substantive validity of the Arbitration Agreement. 

140 In absence of an express choice of law for the arbitration agreement, an implied choice of law should 

be inferred from the seat rather than from the law chosen for the main contract. This implied choice 

of law is better aligned with Art. V(1)(a) NYC and the equivalent provisions in the UML (MA, p. 149). 

Also, the law at the seat "is […] more compatible with, and complementary to, the supportive and 

supervisory powers of the courts at the seat" (MA, p. 150). Moreover, the law of the seat would be the 

"overwhelming" (Sulamérica Case, para. 26) or "most likely" (BCY v BCZ Case, para. 67) choice 

for free-standing arbitration agreements. In consideration of interests of certainty and simplicity, the 

same approach should be applied for all types of arbitration agreements (MA, p. 151). Furthermore, 
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commercial parties consider the selection of the seat of arbitration to be decisive for every issue re-

garding the arbitration agreement. Thus, the selection of the seat functions as an implied choice of 

law for the arbitration agreement (Petrasol Case, p. 800; XL Insurance Case, p. 883 para. 42; 

PLAVEC, p. 105; LEW/MISTELIS/KRÖLL, paras. 6-62 fn. 73; BERGER, pp. 315 et seq.; KRÖLL, 

Schiedsklauseln, para. 45; cf. SCHERER/JENSEN, Close connections, p. 675).  

141 In the present case, the Parties deliberately selected the seat of Arbitration in Danubia in Art. 9 GCoS 

(Exh. R 4, p. 32). Thus, they intended the seat to be decisive for all arbitration-related issues. As shown 

above (paras. 137 et seqq.), RESPONDENT was aware of CLAIMANT’s decision to change the applica-

ble law to its future contracts. This decision had been taken in January 2020, following the advice of 

one of CLAIMANT's lawyers (Exh. C 1, p. 10 para. 13), Mr Langweiler (PO 2, p. 50 para. 15). 

Mr Langweiler had given "clear advice […] to merely change the choice of law part in Art. 9 GCoS 

but leave the remainder and in particular the seat of arbitration untouched", "[d]ue to the arbitration 

friendly environment in Danubia and the supportive attitude and experience of Danubian courts" 

(PO 2, p. 50 para. 15). Moreover, it is uncontested that Mr Chandra informed Ms Bupati that the Ar-

bitration Clause provides for the seat of the arbitration in Danubia (PO 2, p. 48 para. 7). RESPONDENT 

has not objected to the seat at any time, and thus must have impliedly accepted it. 

142 In conclusion, the Parties have impliedly chosen the rules of DCL as the law governing the substantive 

validity of the Arbitration Agreement by selecting the seat of Arbitration in Danubia.  

4. Even if the Parties had not impliedly chosen a law, the substantive validity of the Arbi-

tration Agreement would still be governed by the rules of DCL as the law at the seat of 

arbitration  

143 In accordance with Art. V(1)(a) NYC, absent a clear and real intent of the parties to choose a law 

governing an arbitration agreement, the law governing the substantive validity is the law at the seat 

(CHAN/YANG, p. 645; SCHERER/JENSEN, Close connections, p. 676; MA, p. 150). 

144 In the present case, the seat of the Arbitration is Danubia (Exh. R 4, p. 32). Thus, the law applicable 

to the substantive validity of arbitration agreements are the rules of DCL (PO 2, p. 53 para. 35). 

145 Therefore, the rules of DCL governs the substantive validity of the Arbitration Agreement. 

II. The Arbitration Agreement is substantively valid under the rules of DCL 

146 An arbitration agreement is substantively valid if there is a valid meeting of the minds of the parties 

to submit their dispute to arbitration (BERGER, p. 303; GIRSBERGER/VOSER, p. 79 para. 283). 
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147 In the present case, there is a valid meeting of the minds. The Parties concluded the Arbitration Agree-

ment by conduct [1]. Alternatively, the Parties concluded the Arbitration Agreement by reference to 

CLAIMANT’s GCoS, which contain the Arbitration Clause [2]. 

1. The Parties concluded the Arbitration Agreement by conduct 

148 At the Summit (Exh. C 1, p. 10 para. 11), through e-mail (Exh. C 2, p. 12) and phone communications 

(cf. Exh. R 2, p. 30; Exh. C 5, p. 18 paras. 4 et seq.), the Parties negotiated the dispute resolution 

mechanism. The basis of their negotiations was the Arbitration Clause in Art. 9 of CLAIMANT’s GCoS 

(cf. Exh. C 1, p. 10 para. 11). The Parties resolved all possible points of disagreement. Thus, they 

concluded the Arbitration Agreement by conduct conforming with Art. 9 of CLAIMANT's GCoS. 

149 The Parties’ conduct shows consent to arbitration [a]. The conclusion of the Arbitration Agreement 

by conduct does not depend on the inclusion of CLAIMANT's GCoS in the Sales Contract [b]. 

a) The Parties’ conduct shows consent to arbitration 

150 The rules on contract formation in DCL are based on the PICC (PO 2, p. 53 para. 35). Pursuant to 

Art. 2.1.1 PICC, a contract may be concluded by conduct. Even if the moment of the formation of a 

contract cannot be determined, a contract may be deemed to be concluded provided that the conduct 

of the parties is sufficient to show agreement (Official Comment, Art. 2.1.1, p. 34). The statements or 

other conduct of a party shall be interpreted according to that party's intention if the other party knew 

or could not have been unaware of that intention (Art. 4.2(1) PICC). Regard shall be had to all cir-

cumstances, in particular preliminary negotiations between the parties and practices which the parties 

have established between themselves (cf. Art. 4.3(a, b) PICC). 

151 In the case at hand, the conduct of the Parties shows consent to arbitration in line with Art. 9 GCoS.  

152 The starting point of the Parties’ negotiations regarding the Arbitration Agreement was Art. 9 GCoS. 

At the Summit, Ms Bupati indicated to Mr Chandra "[…] that it could eventually be necessary to 

adapt some of the legal terms which had been used in the previous contracts between [them], in par-

ticular the dispute resolution mechanism given the wide-spread hostility to arbitration in Equatoriana" 

(Exh. C 1, p. 10 para. 11). In response to Ms Bupati’s statement, Mr Chandra stressed that "for 

[CLAIMANT] agreeing on anything but arbitration would be very difficult" (Exh. C 1, p. 10 para. 11). 

In the past, Mr Chandra and Ms Bupati had negotiated around forty contracts (Exh. R 3, p. 31 para. 2; 

RNoA, p. 28 para. 18; cf. Exh. C 4, p. 17). These contracts always declared CLAIMANT’s GCoS to be 

applicable (PO 2, p. 48 para. 7), and thus referred any potential dispute to arbitration (cf. Exh. R 4, 

p. 32). Ms Bupati’s statement implies that the Arbitration Clause in Art. 9 GCoS formed the basis of 

the Parties’ negotiations regarding the Arbitration Agreement.  
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153 Following the Summit, on 1 April 2020, Ms Bupati sent an e-mail to Mr Chandra, placing a purchase 

order for palm oil. In this e-mail, she asked Mr Chandra to "at least […] select a non-industry related 

arbitration institution and provide for some sort of transparency, for example applying UNCITRAL’s 

Transparency Rules" (Exh. C 2, p. 12 para. 6). Thus, Ms Bupati pointed out two conditions to reach 

agreement to arbitration: first, the selection of a non-industry related arbitration institution, and sec-

ond, the addition of the UNCITRAL Transparency Rules ("Transparency Rules"). 

154 The first condition is met. Since 2016, CLAIMANT’s GCoS have selected the AIAC (cf. Exh. R 4, 

p. 32). The AIAC is "a neutral and independent venue for the conduct of […] international arbitration" 

(AIAC website, About). Thus, the AIAC is not related to any industry. 

155 The second condition was later waived by RESPONDENT. Art. 1(1) Transparency Rules provides that 

these rules are only applicable to "investor-State arbitration". The present Arbitration cannot fall under 

the scope of the Transparency Rules, as neither of the Parties is a state. Accordingly, Mr Rain (assis-

tant of Mr Chandra) explained to Ms Fauconnier (assistant of Ms Bupati) that the Transparency Rules 

had a different scope of application and were thus not suited. Ms Fauconnier agreed (Exh. C 5, p. 18 

paras. 4 et seq.). Both Mr Rain and Ms Fauconnier were empowered by CLAIMANT and RESPONDENT 

respectively (PO 2, p. 49 para. 12). Consequently, the Parties are legally bound by their actions. 

Therefore, RESPONDENT understood that adding the Transparency Rules to the Arbitration Clause is 

not possible and waived its second condition. 

156 In any event, RESPONDENT's initial condition to "provide for some sort of transparency" (Exh. C 2, 

p. 12 para. 6) would be met. Rule 44.6 AIAC Rules permits the AIAC to publish awards with the 

parties’ consent, which reflects best practices (Letter to Fasttrack by AIAC, p. 34(ix)) and is a major 

feature of transparency. If RESPONDENT insisted on transparency, CLAIMANT would agree to publish 

the award. Therefore, RESPONDENT's condition for transparency is met. 

157 Therefore, the Parties agreed by conduct that any dispute arising out of the Sales Contract would be 

referred to arbitration in accordance with the Arbitration Clause in Art. 9 of CLAIMANT’s GCoS.  

b) The conclusion of the Arbitration Agreement by conduct does not depend on the inclusion 

of CLAIMANT's GCoS in the Sales Contract 

158 RESPONDENT argues that CLAIMANT’s GCoS, containing the Arbitration Clause, have not been validly 

included in the Sales Contract (RNoA, p. 27 para. 14). However, the Arbitration Agreement was val-

idly concluded independent of the inclusion of CLAIMANT’S GCOS in the Sales Contract. 

159 According to Art. 2.1.19(2) PICC, standard terms are provisions prepared in advance for general and 

repeated use by one party and used without negotiation with the other party. A negotiated term is a 
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term whose content the other party has a reasonable opportunity to influence (NAUDÉ, Art. 2.1.19 

para. 3 with reference to BGH, VII ZR 128/91, para. II.2.b.aa). Furthermore, under DCL negotiated 

clauses always prevail over standard terms (PO 2, p. 53 para. 35). 

160 Although the Arbitration Clause is contained in CLAIMANT’s GCoS, it is not a standard term in the 

sense of Art. 2.1.19(2) PICC. As shown above (cf. para. 152), the Parties negotiated the Arbitration 

Agreement based on Art. 9 GCoS. RESPONDENT made two conditions that would have to be met to 

reach agreement to arbitration. These conditions were met (cf. paras. 153 et seqq.). Thus, RESPOND-

ENT had a reasonable opportunity to influence the content of Art. 9 GCoS. It is irrelevant that the 

Parties did not amend the clause. Therefore, the Arbitration Clause is not a standard term. 

161 In conclusion, the Parties have concluded the Arbitration Agreement independently of the inclusion 

of CLAIMANT’s GCoS in the Sales Contract. 

2. In the alternative, the Parties concluded a valid Arbitration Agreement by reference 

162 Should the Tribunal find that the Parties did not conclude the Arbitration Agreement by conduct, the 

Parties nevertheless concluded a substantively valid Arbitration Agreement by including in the Sales 

Contract CLAIMANT’s GCoS, which contain the Arbitration Clause. 

163 An arbitration agreement is concluded where the standard terms, which contain an arbitration clause, 

are included in the main contract (CISG-Online 5488 [GER, 2020], para. 60; EPPING, p. 136). Under 

DCL, the inclusion of standard conditions in an existing contract only requires a clear statement that 

such conditions apply but not that they are provided to the other party (PO 1, p. 47 para. III.3). 

164 In the case at hand, CLAIMANT stated twice that its GCoS apply. The "Special Conditions" of the Sales 

Contract itself provide that "Seller's General Conditions of Sale apply" (Exh. C 3, p. 13 table). Addi-

tionally, CLAIMANT emphasised in the e-mail accompanying the contractual documents that issues 

not regulated by the Sales Contract would be governed by CLAIMANT’s GCoS (Exh. C 4, p. 7 para. 3). 

The fact that CLAIMANT did not provide its GCoS to RESPONDENT is irrelevant under DCL. Thus, the 

GCoS became part of the Sales Contract, and the Arbitration Agreement was concluded by reference. 

165 In conclusion, the Parties concluded a substantively valid Arbitration Agreement in accordance with 

the rules of DCL. 

III. The Arbitration Agreement is formally valid under DAL 

166 The formal validity of the Arbitration Agreement is governed by DAL [1]. The Arbitration Agree-

ment is formally valid thereunder [2]. 
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1. The formal validity of the Arbitration Agreement is governed by DAL 

167 The Tribunal should apply the mandatory formal validity rule of the lex arbitri when assessing the 

formal validity of the arbitration agreement. The lex arbitri is the national arbitration law at the seat 

of the arbitration (BERGER, p. 324; FERRARI, Plures leges, p. 587 et seq.; REDFERN/HUNTER, pa-

ras. 3.38, 3.46; cf. STEINGRUBER, para. 6.12). 

168 Since the seat of arbitration is Danubia (see above, para. 117), DAL governs the formal validity of 

the Arbitration Agreement. 

2. The Arbitration Agreement is formally valid thereunder 

169 The Arbitration Agreement meets the writing requirement of Art. 7 DAL and is thus formally valid. 

170 Pursuant to Art. 7(2) DAL, the arbitration agreement shall be in writing. This writing requirement is 

met if the content of the arbitration agreement is recorded in any form, whether the arbitration agree-

ment or contract has been concluded orally, by conduct, or by other means (Art. 7(3) DAL). Further-

more, the reference in a contract to any document containing an arbitration clause constitutes an arbi-

tration agreement in writing, provided that the reference is such as to make that clause part of the 

contract (Art. 7(6) DAL). 

171 The Arbitration Agreement meets the writing requirement. The content of the Arbitration Agreement 

concluded by conduct is recorded in writing [a]. Alternatively, the Arbitration Agreement is in writing 

because the Sales Contract contains a reference to the Arbitration Clause [b]. 

a) The content of the Arbitration Agreement is recorded in writing 

172 The content of the Arbitration Agreement concluded by conduct is recorded in writing according to 

Art. 7(2) in conjunction with Art. 7(3) DAL. 

173 Under Art. 7(3) DAL, the content of the arbitration agreement but not the consent of the parties must 

be recorded (cf. A/CN.9/592, para. 59; cf. BORN, p. 741; cf. Achilles Case, paras. 20 et seqq.). 

174 As shown above (cf. paras. 148 et seqq.), the Parties concluded the Arbitration Agreement by con-

duct. The content of this Arbitration Agreement is reflected in Art. 9 GCoS and is thus recorded in 

writing (cf. Exh. R 4, p. 32). Thus, it is formally valid under Art. 7(2) in conjunction with Art. 7(3) 

DAL. 

b) Alternatively, the reference to CLAIMANT's GCoS constitutes an arbitration agreement in 

writing 

175 Should the Tribunal find that the Parties did not conclude the Arbitration Agreement by conduct, the 

Arbitration Agreement concluded by reference to CLAIMANT's GCoS would be formally valid. The 
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writing requirement of Art. 7(2) in conjunction with Art. 7(6) DAL has been satisfied through refer-

ence to the GCoS, which contain the Arbitration Clause. 

176 To be formally valid, an arbitration agreement by reference must meet two requirements set forth by 

Art. 7(6) DAL. First, the reference must be in writing. No specific reference is required. A global 

reference to an arbitration clause contained in standard terms is sufficient (A/CN.9/264, p. 23, Art. 7 

para. 8; BANTEKAS, p. 138; CLOUT Case No. 127 [BM, 1994], p. 7 para. 6). Second, the reference 

must be such as to make the arbitration clause part of the contract (cf. MÜNCH, § 1031 ZPO para. 40 

et seqq.). It is generally accepted that the requirements of Art. 7(6) DAL for the reference to be "such 

as to make that clause part of the contract" depend on the applicable national substantive law of the 

state (cf. HUßLEIN-STICH, p. 42; CISG-online 5488 [GER 2020], para. 31, MÜNCH, § 1031 ZPO 

para. 41). If the compliance of national formal validity requirements depends on the arbitration clause 

having become part of the main contract, the substantive requirements should be based on the sub-

stantive law of that nation (cf. KRÖLL, Schiedsklauseln, para. 51). 

177 The first requirement of Art. 7(6) DAL is met. The Sales Contract globally refers to the Arbitration 

Clause by stipulating in writing that "Seller's General Conditions of Sale Apply" (Exh. C 3, p. 13, 

table). Further, this reference was confirmed by Mr Rain's e-mail on 9 April 2020 (Exh. C 4, p. 17 

para. 3). Art. 9 of CLAIMANT's GCoS contains the Arbitration Clause (Exh. R 4, p. 32). 

178 The second requirement of Art. 7(6) DAL is met as well. As shown above (cf. para. 170), under na-

tional substantive law, i.e. DCL, the reference to CLAIMANT’s GCoS, which contain the Arbitration 

Clause, was such as to make the Arbitration Clause part of the Sales Contract. 

179 Therefore, the writing requirement of Art. 7(2) in conjunction with Art. 7(6) DAL is fulfilled. In con-

clusion, the Arbitration Agreement by reference is formally valid. 

IV. Even if Mediterranean law governed the Arbitration Agreement (quod non), it 

would be substantively and formally valid thereunder irrespective of the appli-

cation of the CISG  

180 Should the Tribunal find that Mediterranean law governs the Arbitration Agreement, three laws might 

apply: Mediterranean Arbitration Law ("MAL"), which is a verbatim adoption of the UML including 

Option 2 for Article 7 (PO 1, p. 47 para. III.3), the CISG (cf. PO 1, p. 46 para. III.3) or Mediterra-

nean Contract Law ("MCL"), which is a verbatim adoption of the PICC (PO 1, p. 47 para. III.3). 

181 Even if Mediterranean law governed the Arbitration Agreement (quod non), it would be substantively 

and formally valid thereunder. First, the CISG is not applicable to the Arbitration Agreement [1]. 
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Second, the Arbitration Agreement would be substantively valid under MCL [2]. Third, even if the 

Arbitration Agreement was governed by the CISG (quod non), the Arbitration Agreement would be 

substantively valid thereunder [3]. Finally, the Arbitration Agreement would be formally valid under 

MAL, MCL and the CISG [4]. 

1. The CISG is not applicable to the Arbitration Agreement 

182 Mediterranean law, including the CISG, governs the Sales Contract (cf. PO 2, p. 52 para. 33). How-

ever, due to the doctrine of separability, the application of the CISG to the Sales Contract does not 

automatically extend to the Arbitration Agreement [a]. Furthermore, the scope of the CISG is limited 

to contracts of sale and arbitration agreements do not qualify as such [b]. 

a) Due to the doctrine of separability, the application of the CISG to the Sales Contract does 

not automatically extend to the Arbitration Agreement  

183 As shown above (cf. paras. 121 et seqq.), due to the doctrine of separability, the Arbitration Agree-

ment must be distinguished from the Sales Contract. Thus, the application of the CISG to the Sales 

Contract does not automatically extend to the Arbitration Agreement.  

184 According to a minority opinion, the doctrine of separability does not apply to the stage of contract 

formation (FILLERS, pp. 675 et seq., p. 679; WALKER, p. 163; VOROBEY, p. 139). This opinion relies on 

Art. 81(1) CISG which stipulates that in cases of avoidance of a contract, the provision on dispute 

settlement mechanism remains unaffected (FOUNTOULAKIS, Art. 81 para. 12). This minority opinion 

restricts the doctrine of separability to the limits of Art. 81(1) CISG, alleging that this provision does 

not apply to the formation of arbitration agreements. Consequently, this opinion suggests that the 

CISG also governs the substantive validity of the arbitration agreement (FILLERS, pp. 675 et seq., 

p. 679; WALKER, p. 163; VOROBEY, p. 139). 

185 The Tribunal should not follow this minority opinion. First, the doctrine of separability applies be-

cause of Art. 16 DAL or alternatively Art. 16 MAL as well as Rule 20.1(a) AIAC Rules, not due to 

the CISG (cf. Explanatory Note, p. 32). Second, Art. 81(1) CISG does not restrict the doctrine of 

separability, rather it only reiterates this internationally accepted doctrine (CISG-Online 45 [USA, 

1992], para. 34; CISG-Online 5488 [GER, 2020], para. 38; SCHROETER, Vor Artt. 14-24, para. 53). 

Third, the doctrine of separability provides for the autonomy of the arbitration agreement from the 

main contract not only after the main contract has been concluded but at all times (cf. 

LEW/MISTELIS/KRÖLL, para. 6-11). It would be inconsistent to follow the understanding that the main 

contract and the arbitration agreement are to be considered as one single contract at the time of for-



UNIVERSITY OF ZURICH MEMORANDUM FOR CLAIMANT 
 

 

31 
 

mation but two separate contracts when the main contract is avoided. Finally, the doctrine of separa-

bility guarantees that the intention of the parties to submit their dispute to arbitration is observed 

(LEW/MISTELIS/KRÖLL, para. 6-10). If the scope of the doctrine of separability was limited to cases of 

avoidance, the existence of the arbitration agreement would rely on the existence of the main contract. 

Consequently, a party, although it had agreed to arbitration initially, could contend in state court pro-

ceedings that the main contract was never concluded, and thereby evade the arbitration agreement. 

Thus, the parties’ initial agreement to arbitrate would not be observed. 

186 In conclusion, the Tribunal should apply to the doctrine of separability and do so consistently. Due to 

the doctrine of separability, the application of the CISG to the Sales Contract does not automatically 

extend to the Arbitration Agreement. 

b) Arbitration agreements do not fall under the scope of the CISG 

187 The CISG is not applicable because arbitration agreements do not fall under the CISG's scope. 

188 The CISG does not contain any provision addressing its applicability to arbitration agreements (FILL-

ERS, p. 668). Artt. 1-3 CISG limit the CISG’s scope of application to contracts of sale – these provi-

sions do not mention arbitration agreements (KRÖLL, Scope, p. 45). Furthermore, Art. 4 CISG restricts 

the scope of the CISG providing that the convention "only governs contracts of sale and the rights 

and obligations of the seller and the buyer arising from such a contract". The terms "only", "contracts 

of sale" and "from such a contract" indicate that the scope of the CISG does not include arbitration 

agreements (CISG-Online 5441 [GER, 2020], para. 27; HUBER, Art. 4 para. 43). Accordingly, doc-

trine rightly asserts that arbitration agreements are procedural contracts and as such lie outside the 

scope of the CISG (KRÖLL, Schiedsklauseln, para. 54; HUBER, Art. 4 para. 43). 

189 The fact that Art. 19(3) and Art. 81(1) CISG mention dispute settlement clauses does not affect the 

CISG’s scope (CISG-Online 2588[GER, 2015], para. 56; HUBER, Art. 4 para. 43). These two provi-

sions only govern the relationship between the sales contract and the dispute settlement clause but do 

not determine when arbitration agreements are substantively valid (CISG-Online 2588 [GER, 2015], 

para. 56; HUBER, Art. 4 para. 43). Indeed, the travaux préparatoires reveal that Art. 81(1) CISG 

should not "[…] make valid an arbitration clause […] if such a clause was not otherwise valid under 

the applicable national law" (A/CONF.97/19, p. 57 para. 5). Thus, the drafters of the CISG assumed 

that the substantive validity of an arbitration agreement is governed by national law other than the 

CISG. Therefore, they did not intend that the CISG would govern the substantive validity of an arbi-

tration agreement. 
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190 In any event, little would be achieved if the CISG were applicable to arbitration agreements. For the 

substantive validity of the contract, Art. 4(a) CISG refers to the national law of the Contracting State. 

Moreover, the CISG does not deal with agency and legal capacity. Thus, only the technical provisions 

on contract formation (Artt. 14-24 CISG) would remain. Hence, all other questions concerning the 

substantive validity of the arbitration agreement would still be governed by a different law (HUBER, 

Art. 4 para. 43). Therefore, the application of the CISG to the Arbitration Agreement in this present 

case would contradict the view that the contract as a whole should be governed by one law only. 

191 In conclusion, the CISG is not applicable to the Arbitration Agreement. 

2. The Arbitration Agreement would be substantively valid under MCL 

192 Due to the inapplicability of the CISG to the Arbitration Agreement, the Arbitration Agreement would 

be governed by MCL and would be substantively valid thereunder. 

193 Since DCL is based on the PICC (PO 2, p. 53 para. 35) and MCL is a verbatim adoption of the PICC 

(PO 1, pp. 46 et seq. para. III.3), paras. 146 et seqq. apply mutatis mutandis. Thus, the Parties con-

cluded a valid Arbitration Agreement by conduct also under MCL. 

194 Alternatively, if the Tribunal were to ascertain that the Parties did not conclude the Arbitration Agree-

ment by conduct, they validly concluded the Arbitration Agreement by reference to CLAIMANT's 

GCoS. If standard terms contain an arbitration clause, the inclusion of these standard terms in the 

main contract leads to the conclusion of the Arbitration Agreement (cf. CISG-Online 5488 

[GER, 2020], para. 60; cf. EPPING, p. 136). Under the PICC, if a separate document contains standard 

terms, an express reference is required unless there is no different usage or practice (BRÖDERMANN, 

Art. 2.1.19 para. 3; NAUDÉ, Art. 2.1.19 para. 12). Moreover, the user of standard terms is required to 

take reasonable measures to bring them to the attention of the other party (BRÖDERMANN, Art. 2.1.19 

para. 3; NAUDÉ, Art. 2.1.19 paras. 19 et seqq.; Official Comment, Art. 2.1.19 p. 68). 

195 The Sales Contract (Exh. C 3, p. 13, table) as well as Mr Rain's e-mail (Exh. C 4, p. 17 para. 3) con-

tain an express reference to the CLAIMANT's GCoS. Furthermore, Ms Bupati knew their content and 

Mr Chandra informed her about the changes in 2016 (PO 2, p. 48 para. 7). Thus, CLAIMANT took 

reasonable steps to bring the GCoS to the attention of RESPONDENT. Moreover, as shown above 

(cf. paras. 57 et seqq.), CLAIMANT's GCoS were validly included by reference under the stricter re-

quirements of the CISG. Hence, they must have been included in the contract under MCL as well. 

196 Therefore, under MCL, the Arbitration Agreement would have been validly concluded by reference. 
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3. Even if the Arbitration Agreement was governed by the CISG, the Arbitration Agree-

ment would be substantively valid thereunder 

197 Even if the Arbitration Agreement was governed by the CISG, the Arbitration Agreement would be 

substantively valid thereunder. 

198 First, the Parties concluded the Arbitration Agreement by agreeing to arbitration during their negoti-

ations. According to the prevailing opinion, a contract can be concluded under the CISG not only by 

offer and acceptance but also by the parties’ consensus on the essentialia negotii (SCHROETER, Vor 

Artt. 14-24 para. 85; MAGNUS, Vor. Artt. 14 para. 5; PERALES VISCASILLAS, pre. Artt. 14-24, para. 7). 

The essentialia negotii of an arbitration agreement are (i) consent to refer the dispute to arbitration 

and (ii) the designation of the legal relationship (GIRSBERGER/VOSER, paras. 284 et seqq.). Thus, the 

CISG’s requirements do not diverge from those of the PICC. Therefore, paras. 146 et seqq. apply 

mutatis mutandis. 

199 Second and alternatively, the Parties concluded the Arbitration Agreement by including CLAIMANT’s 

GCoS in the Sales Contract. Where standard terms contain an arbitration clause, an arbitration agree-

ment is concluded through inclusion of these standard terms in the main contract (CISG-Online 5488 

[GER, 2020], para. 60; EPPING, p. 136). As shown above (cf. paras. 57 et seqq.), CLAIMANT’s GCoS, 

which contain the Arbitration Clause, were included in the Sales Contract in accordance with the 

CISG. Thus, the Parties concluded a valid Arbitration Agreement by reference. 

200 Therefore, even if the Tribunal were to find that the conclusion of the Arbitration Agreement was 

governed by the CISG, it would be substantively valid thereunder.  

4. The Arbitration Agreement would be formally valid under MAL, MCL and the CISG 

201 As shown above, as Arbitration is seated in Danubia, the formal validity of the Arbitration Agreement 

is governed by Art. 7 DAL and is formally valid thereunder (cf. paras. 166 et seqq.). Even if MAL, 

MCL or the CISG governed the formal validity of the Arbitration Agreement (quod non), the Arbi-

tration Agreement would be formally valid thereunder. 

202 Art. 7 MAL does not provide for any form requirement (Explanatory Note, p. 28). The MCL is a 

verbatim adoption of the PICC (cf. para. 180 above) and Art. 1.2 PICC establishes the principle of 

freedom from form unless the parties otherwise agree (BRÖDERMANN, Art. 1.2 para. 1). Equally, 

Art. 11 CISG stipulates the principle of freedom from form unless otherwise agreed by the parties 

(SCHMIDT-KESSEL, Art. 11 paras. 5 et seq., 16; MAGNUS, Art. 11 para. 4).  

203 As shown above (cf. paras. 52 et seqq.), the Parties did not agree on any form requirement. 
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204 Therefore, the Arbitration Agreement is formally valid under MAL, MCL and the CISG. 

Conclusion: The Parties have validly agreed on the jurisdiction of the Tribunal. The substantive 

validity of the Arbitration Agreement is governed by the rules of DCL. The Parties' choice of the law 

of Mediterraneo for the Sales Contract neither automatically extends to the Arbitration Agreement 

nor is an implied choice for the Arbitration Agreement. There can be no presumption that parties have 

the intention that the law chosen for the main contract also applies to the arbitration agreement. In any 

event, such a presumption would be refuted by the facts of the present case. Rather, the substantive 

validity of the Arbitration Agreement is governed by the rules of DCL because the Parties have im-

pliedly chosen the rules of DCL or alternatively because DCL is the law at the seat. Under the rules 

of DCL, the Arbitration Agreement is substantively valid because the Parties concluded the Arbitra-

tion Agreement by conduct or alternatively by reference. Furthermore, the Arbitration Agreement is 

formally valid under DAL which governs the Arbitration Agreement as the arbitration law at the seat. 

Even if Mediterranean law governed the Arbitration Agreement (quod non), it would be substantively 

and formally valid, whether the CISG applies or not. As the CISG is not applicable to the Arbitration 

Agreement, it is MCL that governs the substantive validity of the Arbitration Agreement. Thereunder, 

the Arbitration Agreement is substantively valid. Even if the Arbitration Agreement were governed 

by the CISG, it would be substantively valid thereunder. Finally, the Arbitration Agreement would 

be formally valid under MAL, MCL and CISG. 
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Requests 

In light of the submissions above, on behalf of CLAIMANT, we herewith respectfully request the 

Tribunal: 

a. to confirm that CLAIMANT and RESPONDENT have validly concluded an Arbitration Agree-

ment, and that thereby, the Tribunal has jurisdiction; 

b. to find that Danubian Contract Law governs the substantive validity of the Arbitration Agree-

ment and that Danubian Arbitration Law governs its formal validity; 

c. to determine that the CISG is not applicable to the conclusion of the Arbitration Agreement 

in the event it were governed by the law of Mediterraneo; 

d. to uphold the substantive and formal validity of the Arbitration Agreement under Mediterra-

nean laws in the event these laws were applicable; 

e. to confirm that CLAIMANT and RESPONDENT have concluded a Sales Contract for the delivery 

of 20,000t RSPO-certified palm oil per annum for the years 2021-2025; 

f. to order RESPONDENT to perform the Sales Contract for the years 2022-2025; 

g. to find that CLAIMANT's General Conditions of Sale were validly included in the Sales Con-

tract; 

h. to order RESPONDENT to bear the costs of this Arbitration. 

 

Respectfully submitted on 9 December 2021 by 
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